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ABSTRACT

This case raises issues regarding the anesthesia and
surgical components of preoperative informed consent and
the differing views of anesthesiologists and surgeons with
regards to informed consent, in the context of conversion to
open surgery from a minimally invasive approach.

INTRODUCTION

True informed consent implies a process
wherein patients who are capable of making de-
cisions in their own best interest agree to
therapy after considering the risks and benefits
associated with undergoing the therapy, not un-
dergoing the therapy, or undergoing alternative
therapies. In the context of surgery requiring an-

esthesia, patients’ consent must be obtained for
the surgical procedure as well as the adminis-
tration of anesthesia. Consent tends to be docu-
mented in separate sections of the same form.
In the operating room, surgeons and anesthesi-
ologists must consult with each other and agree
on the best anesthesia regimen to maximize ben-
efit for patients and reduce risk. However, re-
search indicates that anesthesiologists and sur-
geons differ in their perspectives on informed
consent regarding the disclosure of risks, based
on their incidence.1

We present and discuss a case that raises
the issue of the need for explicit patient con-
sent should conversion to a different operative
technique become indicated during surgery.
When more than one physician is responsible
for a procedure (for example, anesthesiologists
and surgeons in an operating room), each is in-
volved in his or her respective consent process.
The limitations of the anesthesia component of
preoperative consent forms have previously
been reviewed.2 Although this case reaffirms
that much of the consent process is left to per-
sonal communication between physicians and
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patients, it illustrates how a lack of explicit de-
tail in the surgery component of the preopera-
tive consent form can cause uncertainty in in-
traoperative decision making. This could be ad-
dressed by a better informed consent process.

CASE

A 63-year-old female with a primary diagnosis of diver-
ticulosis [small out pouchings of the lining of the large intes-
tine that can become inflamed or infected] was scheduled
for laparoscopic sigmoidectomy [removal of all or part of the
terminal section of the large intestine, using minimally inva-
sive surgery] under general anesthesia. Her medical history
was unremarkable, and her surgical history consisted of to-
tal abdominal hysterectomy and laparoscopic cholecystec-
tomy [surgical removal of the gallbladder]. Prior to the sur-
gery, the surgeon was optimistic about the patient’s opera-
tive outcome.

After obtaining informed consent from the patient, the
patient was positioned on the operating table and anesthe-
tized. Approximately two hours into the operation, the sur-
geon encountered adhesions that made the laparoscopic
approach difficult to complete and decided to convert to an
open technique [that is, non-minimally invasive surgery that
includes cutting a larger incision into the skin and tissue]. At
this time, the attending anesthesiologist glanced at the pati-
ent’s chart and noticed that she had not explicitly consented
to open technique. The anesthesiologist consulted with the
surgeon regarding how to proceed, and suggested that the
family be asked to provide consent on the patient’s behalf,
as opposed to the alternative of ending the operation and
rescheduling the patient to complete the procedure using
open technique.

The surgeon indicated that he believed that consent to
proceed via an open approach was implied in the patient’s
original consent to undergo laparoscopic surgery. To reduce
confusion in the operating room, the anesthesiologist agreed
with the surgeon and proceeded without notifying the pati-
ent’s family. Five hours into the operation, a new attending
anesthesiologist relieved the first one, after hearing the rea-
sons for converting to open surgery.

As the operation proceeded, the estimated blood loss
was 1500 cc, and the urinary bladder was injured and re-
paired. Seven hours into the operation, a third and final at-
tending anesthesiologist was informed that the surgery would
last for three additional hours and began to monitor the pa-
tient. The operation was completed without further compli-
cation.

DISCUSSION

This case raises issues regarding true in-
formed consent and differing views between
anesthesiologists and surgeons with regards to
informed consent. In addition, some have ar-
gued that a patient’s ability to consent to the
surgical portion of a preoperative consent form
does not imply a capacity to provide consent
on the anesthesia portion.3 Previous studies re-
port that patients prefer to receive information
about their surgery (for example, risks, alterna-
tives, and so on) from the surgeon,4 and prefer
to provide final consent upon admission.5

Informed consent is an important form of
protection for patients that enables them to re-
main in control of their medical treatment, yet
there has been skepticism about its success from
the beginning. There have been anecdotal re-
ports that some physicians say that they do not
take informed consent seriously, because their
patients almost always agree with their treat-
ment recommendations. If these reports are ac-
curate, this might serve as a warning sign, as
patients are much too diverse to always agree
to the same treatment plan for the same indica-
tion.6 In one surgical trial, for instance, the di-
versity of patients’ preferences was a factor that
prevented randomization.7 One subgroup of pa-
tients may choose watchful waiting over aggres-
sive surgery, but another may specifically
choose a minimally invasive procedure for its
benefits (for example, smaller scar size and re-
duced post-operative pain),8 and they would not
want that surgical technique to be converted to
an open approach. Even when patients do agree
with their physicians’ recommendation, it is
better for patients to be fully informed and fully
prepared. For example, if a procedure carries a
0.1 percent (or even 0.01 percent) risk of mor-
tality, patients should be made aware of this risk
in advance.9

The risk of amputation should be discussed
in advance, as there will always be a subgroup
of patients who would choose to die with all of
their limbs than to have an amputation, even if
it were necessary for their survival.10 Yet this
happens, most often in cardiovascular proce-
dures requiring grafts for diabetic patients. Pa-
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tients should not “wake up” to disturbing and
totally unanticipated news when it could have
been avoided by a more complete consent pro-
cess. Similar disclosures should be made when
there is a risk of “pump head” [neurocognitive
impairment after cardiopulmonary bypass sur-
gery], stroke, and similar outcomes. In these
cases, the potential need for a long rehabilita-
tion, whether physical therapy or neuro-reha-
bilitation, should be included as a risk, and its
meaning and likelihood explained.

In general, it is best to discard the notion of
implied consent. Specifying and inquiring about
patients’ preferences regarding treatment op-
tions and their respective possible sequelae (for
example, conversion during surgery) is prefer-
able to a “general surgical consent.” Without this
added level of detail, it is not possible for a phy-
sician to decipher what is (or is not) implied by
a patient’s consent to treatment. Minimally in-
vasive surgical procedures almost always carry
some risk of being converted to open surgical
procedure, based on numerous factors (for ex-
ample, a patient’s past surgical history, indica-
tion for surgery, the surgeon’s experience).

If surgeons believe they must be allowed to
make a decision based on their expert judgment
regarding the necessity for converting to open
technique, then it would be appropriate for them
to refuse to operate when patients have indi-
cated they do not wish their minimally inva-
sive procedure to be converted to an open ap-
proach. No matter how small the possibility of
this occurrence, it is insufficient to justify (1)
not mentioning the possibility of conversion to
patients and (2) not asking for patients’ explicit
consent or rejection of this possible intraopera-
tive modification.

In this case, post-operatively, upon further
inspection, it was noted that the surgery sec-
tion of the consent form the patient had signed
(see figure 1) contained two sentences relating
to unanticipated procedures and authorization
of the surgeon to use his or her professional
judgment in such cases. However, unlike other
sections that require additional patient initial-
ing (that is, consent to the use of blood and blood
products, and consent to having photographs
or videos taken of the procedure for teaching

purposes), the section relating to unanticipated
intraoperative procedures does not.

Furthermore, the anesthesia portion of the
preoperative consent form was more thorough
in regards to the risks and hazards of anesthe-
sia. Cross-sectional data (across an array of hos-
pital preoperative consent documents) regard-
ing explicit consent for intraoperative conver-
sion has not been reported. Because the anes-
thesia and surgery consents are part of the same
preoperative consent form, they should be com-
parably thorough.11 Thus, to decrease uncer-
tainty, it would be valuable for the surgical con-
tingency portion of the preoperative informed
consent document to require patient initialing
to verify whether (or not) the patient’s primary
aim is to have the surgical procedure completed
in a manner deemed most suitable in the ex-
pert judgment of the surgeon during the opera-
tion, or the patient would prefer to be awak-
ened to reconsider the options if the minimally
invasive procedure cannot be completed.

In a study of 50 patients undergoing otolar-
yngologic [ear, nose, and throat] surgery, the sub-
jects were surveyed within three months post-
operatively regarding what they wanted to know
during the informed consent process.12 Poten-
tial factors that patients worried about before
the operation included “the operation being suc-
cessful” (52 percent), “the anaesthetic” (28 per-
cent), “not waking up” (24 percent), and “com-
plications of the operation” (16 percent).13 In a
study of 732 female patients undergoing obstet-
rical or gynecologic surgery, the subjects were
surveyed less than one month preoperatively
regarding written consent.14 In regards to sign-
ing a preoperative consent form, the respon-
dents thought they had agreed “to exactly what
was on the form” (75 percent), “that the doctor
may do something different from what was on
the form if he/she thinks it is best for me” (50
percent), “that the doctor cannot do anything
different from what was on the form unless it is
life saving” (56 percent), “that I understood what
was going to happen” (86 percent), and “that I
understood that there are risks involved in hav-
ing the operation” (82 percent).15 Respectively,
these studies indicate that while the foremost
concern of patients undergoing surgery was the
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Figure 1. This form contains the anesthesia and surgical components of the preoperative consent form. The portion pertain-
ing to intraoperative conversion and use of surgeon’s professional judgment does not require additional patient initialing.

success of the surgery, and that at least half of
the patients believed that the surgeon might
have done something different from what was
described in the preoperative consent form,
there was still so much variation in understand-
ing that patients, surgeons, and anesthesiolo-
gists would all be better served if the consent
forms were more explicit, and left less “im-
plied.” Even when the surgeon believes that
changing technique could be life saving, it
would be better to know that the patient en-
dorses that goal. After all, there are patients who

choose palliative surgery and may decline a
more extensive procedure that will require they
spend the rest of their life recovering.

In short, a physician should never enter a
discussion of informed consent with the atti-
tude that obtaining consent is a success and that
the converse is a failure. Instead, the attitude
should be that a physician is educating a pa-
tient. If, occasionally, a patient refuses a proce-
dure, that should be taken as a sign of success-
ful education. When a physician understands
that a patient’s refusal of a treatment option is
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not a rejection of the physician, accepts the de-
cision gracefully, and leaves the door open for
the patient to have a change of mind, then the
patient will develop a greater level of trust in
the physician than if the patient felt coerced into
an agreement about which he or she still har-
bored doubts.

From a liability perspective, effective com-
munication has been found to be a determinis-
tic factor in patients’ taking legal action in re-
sponse to medical errors. Such communication
differs from previously reported communication
breakdowns in surgery (for example, miscount-
ing surgical equipment, inadequate trainee su-
pervision, and the like) that compromise pati-
ents’ outcomes.16 One of the studies reports no
significant difference in the incidence of “un-
expected change in the procedure” between
cases with and without errors in operative tech-
nique (25 percent and 15 percent, respec-
tively).17 Although poor physician-patient com-
munication has been implicated in the propen-
sity for patients to undertake legal action against
physicians, when patients were asked, “once the
original incident had occurred could anything
have been done which would have meant you
did not feel the need to take legal action?” 41.4
percent who were in the process of taking legal
action responded affirmatively.18 Among those,
16.0 percent stated that, had the treatment been
corrected at the time, litigation might have been
prevented.19

In late 2009, the federal Centers for Medi-
care & Medicaid Services released updated guid-
ance to hospitals regarding the provision of an-
esthesia services, mandating pre- and post-an-
esthesia evaluations by “someone qualified to
administer anesthesia.”20 It is important to note
that additional laws regarding medical liability
vary from state to state. Physicians are encour-
aged to familiarize themselves with the relevant
policies of the medical board in their state. For
example, according to the “Texas Medical Board
Rules,”

Informed consent for the planned anesthetic
intervention shall be obtained from the pa-
tient/legal guardian and maintained as part
of the medical record. The consent must in-
clude explanation of the technique, ex-

pected results, and potential risks/compli-
cations. Appropriate pre-anesthesia diagnos-
tic testing and consults shall be obtained per
indications and assessment findings. Pre-
anesthetic diagnostic testing and specialist
consultation should be obtained as indicated
by the pre-anesthetic evaluation by the an-
esthesiologist or suggested by the nurse
anesthetist’s pre-anesthetic assessment as re-
viewed by the surgeon. If responsibility for
a patient’s care is to be shared with other
physicians or non-physician anesthesia pro-
viders, this arrangement should be ex-
plained to the patient.21

Our institution recently released its updated
disclosure and consent form for analgesic and/
or perioperative analgesia (see figure 2).

One study of 2,813 patients reports a con-
version rate to open technique from an initial
laparoscopic-assisted approach for diverticular
disease of 11.8 percent,22 and 29 to 36 percent
for fistulating disease [a fistula is an abnormal
duct or passage resulting from injury, disease,
or congenital disorder that connects an abscess,
cavity, or hollow organ to the body surface or to
another hollow organ].23 Yet intraoperative con-
version from one surgical technique to another
has not been explicitly discussed in regards to
the ethics of informed surgical consent.24

Inter-surgeon disparities in the disclosure of
risk have been previously highlighted, such as
in the context of laparoscopic-assisted chole-
cystectomy [surgical removal of the gallblad-
der].25 Differences in anesthesiologists’ and sur-
geons’ perspectives towards disclosure of risk
as part of the informed consent process have
been reported: in a study comparing attitudes
of anesthesiologists and surgeons towards in-
formed consent, when asked if “additional pro-
cedures that are likely to be necessary” should
be explained to patients during the process of
consent, 70 percent of anesthesiologists and 56
percent of surgeons agreed, and 7 percent of an-
esthesiologists and 0 percent of surgeons dis-
agreed.26 However, this study did not specifi-
cally address intraoperative conversion of tech-
nique. Other reports have discussed the poten-
tial value of separate preoperative consent forms
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Figure 2. This form contains the newest version (January 2012) of our institution’s disclosure for anesthesia and/or perioper-
ative analgesia.

addressing the anesthetic and surgical aspects
of an operation.27 Given that informed consent
is more than mere paperwork,28 enhanced an-
esthesiologist-surgeon communication is war-
ranted regarding the disclosure to a patient of
unexpected yet foreseeable outcomes such as
intraoperative conversion. Practical issues such
as operating room safety checklists and control
protocols may also contribute to this larger ob-
jective.

In discussions with patients, anesthesiolo-
gists might first introduce themselves and their
role in the surgery, that is, that the complexity
of any modern surgery means that there are in-
variably at least two attending physicians in the
operating room. On the day of surgery, the role
of an anesthesiologist begins prior to the role of
the surgeon, and the anesthesiologist has an im-
portant role in making sure that the patient’s
decisions regarding code status is respected, for
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example. Physicians should see the education
of the patient and obtaining informed consent
as part of their role, to ensure that they under-
stand what the patient wants done—and if there
is anything the patient does not want done. This
interaction between anesthesiologists and the
patient should help put the patient’s mind at
ease and benefit the patient in the long run—
the ultimate ethical goal of the informed con-
sent process.

In conclusion, an acceptable intraoperative
conversion rate is expected in complicated cases
and during early adoption of innovative surgi-
cal techniques. Because the anesthesia and sur-
gery components of informed consent usually
appear on a single form, it is important that the
disclosure of respective risks is comparable in
order to improve informed patient consent.
Given this, it is recommended that the possi-
bility of conversion be mentioned to patients
during the process of informed consent for mini-
mally invasive surgery, and furthermore, that it
be explicitly mentioned in preoperative consent
forms.

MASKING OF THE CASE

All details related in this case that might iden-
tify any person involved have either been removed
or altered so that the substance of the issues raised
may be presented without infringing privacy or vio-
lating confidentiality.
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