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ABSTRACT

Some requests made to careproviders by patients may
be of great personal importance to patients. Careproviders
may assign proportionally greater weight to these exceptional
requests, and may choose to take exceptional measures to
assist. A strong trust relationship may be formed with pa-
tients as a result..

In this issue of The Journal of Clinical Eth-
ics, two articles address how careproviders
should respond when patients request cosmetic
surgery or to donate an organ: “Living Dona-
tion and Cosmetic Surgery: A Double Standard
in Medical Ethics?” by Testa, Carlisle, Simmer-
ling, and Angelos; and “Different Standards Are
Not Double Standards: All Elective Surgery Pa-
tients Are Not Alike,” by Ross, Glannon, Gott-
lieb, and Thistlethwaite.1

In this article I will raise questions regard-
ing how careproviders might best proceed when

a patient requests an intervention that might not
be granted. Careproviders may want to consider
the approaches I will recommend because of the
exceptional importance that the requests may
have for patients. I will describe responses re-
garding what careproviders decide, as well as
how careproviders can respond optimally.

THE EXCEPTIONAL MORAL WEIGHT OF
SOME PATIENTS’ REQUESTS

Some requests, like those for cosmetic sur-
gery or to donate an organ, may have great im-
portance to the individuals who make them; the
requests may, in some cases, be more impor-
tant to the individuals making them than any-
thing else in their life.

The epitome of such requests may be char-
acterized by what some see as the far end of
“the cosmetic surgery spectrum”: individuals
who want surgeons to amputate a non-diseased
limb. The individuals seeking amputation may
see this kind of surgery as deeply affecting their
personal identity, and, when a surgeon refuses
their request (as is inevitably the case in this
country) they may continue to suffer pro-
foundly; they may even, over time, contemplate
suicide.2 Individuals who seek to donate an or-
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gan to a stranger may feel this need exception-
ally deeply, as well. They may feel that donat-
ing an organ will give unique meaning to their
life that they couldn’t have in any other way.

Because these requests may be of excep-
tional importance to those making them, care-
providers may want to accord the requests
greater moral weight than they otherwise
might—although careproviders may differ on
where they would “draw the line” in granting
such requests.

REASONS TO ACCEPT
PATIENTS’ EXCEPTIONAL REQUESTS

Individuals who seek cosmetic surgery may
believe—possibly rightly—that surgery is their
best and even only chance to be how they want
to be. After surgery, other people may respond
differently to them, and they may believe
(rightly) that surgery may change how they in-
teract with others. Thus, with surgery, they may
be more who they want to be, and also live more
as they want to live. Neither is a small gain.

Others may see this desire as highly dis-
heartening; they may believe that these indi-
viduals, rather than seeking cosmetic surgery,
should strive to value themselves as they are,
as opposed to how they look—that they should
value themselves, regardless of how others re-
spond. There is evidence that some patients feel
better after cosmetic surgery, and that some re-
late better with others after surgery. In one re-
cent study, 84 percent said they were satisfied
or very satisfied with the results of their cos-
metic surgery, and about the same percentage
said they would make the same choice again.
More importantly, 94 percent said they would
recommend the surgery to others.3

A study that focused on changes in cosmetic
surgery patients’ emotions found that after sur-
gery, the patients, by and large, became more
“sociable” and acquired an increased ability to
have “warm,” even “intimate” relationships
with others.4 The authors speculate as to why
these changes occurred, and propose that the
patients may have previously felt “sadness and
sorrow” caused by having a “lack of gratifica-
tion” and “deprivation.” If so, the authors sur-

mise, surgery may have eliminated, to a signifi-
cant extent, the sources of these negative feel-
ings, and that, after surgery, the patients had
less rigid “superegos.” (This is a psychoanalytic
concept; superego refers to the part of our psy-
chological make-up that is our moral con-
science.) For example, the authors found that
patients in the study became more flexible in
pursuing their options and became less prone
to having unwanted, morally based feelings
such as obsessive guilt. The authors speculate
that the last benefits may have occurred because
surgery reduced the gap between how the pa-
tients are in reality (referred to in psychoana-
lytic theory as their egos) and how they feel they
should be (their ego ideal). Put most simply, the
patients accepted themselves better after sur-
gery. Still more significantly, the authors found
that, after surgery, patients had increased ca-
pacities to both be “creative” and “to love.”

If these findings are true, careproviders may
want to accept patients’ requests for cosmetic
surgery more than they do now. It may be that,
for these reasons, careproviders might consider
altering their thresholds for accepting such re-
quests: to increase respect for patients’ autono-
my and may make it more possible for patients
to enjoy these benefits.

In their article in this issue of JCE, Ross and
colleagues state that the only motivation that
careproviders should accept for cosmetic sur-
gery should be that patients want it to feel bet-
ter about themselves. This leaves open the ques-
tion of the threshold that careproviders should
use to decide when patients’ motivation is suf-
ficient. But it may be difficult for careproviders
to see the possible benefits of the surgery, and
also the importance patients may place on it.

An example is a patient I was seeing who
was in her late sixties who wanted facial cos-
metic surgery. She had been married, more-or-
less “happily,” for decades. I had been seeing
her primarily to help her cope with the stress of
a sick adult child. She looked okay to me, and,
imposing my own, unenlightened view, I found
it impossible to imagine why she would want
surgery. I chose to not be involved to any extent
in making the decision, because I feared, based
on my bias, that others would turn her down,
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and that if I were part of the decision-making
group, she would distrust me later. (I should
add here that I would not have joined the deci-
sion-making team in any case, for fear that my
patient would distrust my treating her and be-
ing in this group that could “rule” against her. I
shall discuss this in more detail later.)

But the decision-making group didn’t rule
against  the surgery, and she had it. To my sur-
prise, she seemed genuinely much happier af-
ter the surgery. This kind of positive response
is, in fact, common; but, as my response illus-
trates, the importance that this surgery can have
may be greater than imagined.

This seems especially to be the case when
patients want another kind of cosmetic surgery:
cosmetic genital surgery, not for “function,” but
for “looks.” There is evidence that patients who
have this kind of surgery may respond most
beneficially.5 That the outcomes are beneficial
may be surprising to many, because they don’t
know (and can’t imagine) how and why this sur-
gery may be so important, especially to women.6

This example may best exemplify how, when
we recognize that we don’t understand, we
should, in every instance, ask ourselves wheth-
er there might be an important factor for patients
that we are entirely denying or missing. (Indi-
viduals who want to donate an organ to a
stranger will be discussed later, but I should note
here that this is a good example of another kind
of request that is of great importance to patients
that careproviders may miss.)

REASONS TO OPPOSE  REQUESTS

What, then, are good reasons for opposing a
patient’s request for cosmetic  surgery? Ross and
colleagues give three: (1) When patients are “sur-
giholics,” that is, are addicted to having surger-
ies (2) When patients feel external pressure to
have surgery. (3) When patients have “body dys-
morphic disorder” (deep concern about a per-
ceived physical defect).

1. “Surgiholics”
The first contraindication that Ross and col-

leagues suggest—that a patient is addicted to
surgery—is greatly problematic: clinically, and,

thus, also, ethically, it is difficult to tell when
persons are addicted. Even when a patient has
had numerous surgeries and is (or may be) ad-
dicted, a surgery may still be beneficial. It may
also, for that reason (or some other, less “justi-
fiable” reason), be what the patient most genu-
inely wants. Ethically, then, it may remain open
to question when (if ever) a patient should not
be able to have surgery, even if he or she is (or
might be) addicted. It could be, as suggested by
the two studies cited above, that the possible
gains from surgery—in spite of a patient’s real
or possible addiction—may ethically offset the
risks, even when the request isn’t freely made.
What should careproviders do when they sus-
pect “addiction”? What should the threshold be
for surgery? Should its importance to the pa-
tient matter? If addiction seems plausible, and
especially if it seems likely, is there a need to
have surrogate decision makers agree that a sur-
gery is in the patient’s best interest before it can
be done? If so, what should the threshold be for
imposing a requirement for substitute decision
making?7

2. External Pressure
The second contraindication on the list, that

a patient feels pressured, also generally war-
rants—and should warrant—great concern. For
example, when an individual, especially a pa-
tient, wants to participate in therapeutic re-
search, there is a great deal of concern that, in
addition to being pressured from “without,” that
the patient may be pressured from “within,” that
is, she or he may want to get better, or get well,
and being in a research study may be the only
way to accomplish this.8

A comparison with therapeutic research
may be illuminating, as it brings out a counter-
intuitive consideration regarding “undue influ-
ence,” which may apply to patients who want
cosmetic surgery (particularly cosmetic genital
surgery) in part to please others (or even to those
who want donate a kidney!). That is, one in-
volving a critical question in research is how
much individuals should be paid to participate
in research. They should be compensated for
the risk, harms, and losses (such as time) that
they accept. It has been generally assumed in
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recent years that compensation should not be
too great; it should not be so much, for instance,
that it “lures” participants into not disclosing
health risks, as has happened in the not-so-dis-
tant past.

Alan Wertheimer, a leading philosopher on
ethical considerations in research, has (with oth-
ers), however, recently challenged an all-or-
none prohibition against offering too much
money, at least on theoretical grounds.9 He as-
serts that a research participant’s consent is ethi-
cally compromised by “undue influence” only
if the offer of payment distorts the person’s
evaluation of the risks and benefits of partici-
pation. Conversely, a participant’s consent is not
compromised by undue influence if an offer of
payment merely moves the participant to make
a decision that she or he otherwise, without
monetary compensation, wouldn’t make.

This analysis suggests that two steps, rather
than one, are necessary before concluding that
outside pressure is undue: (1) one must first de-
cide whether there is such pressure, then (2)
one must  decide whether the outside pressure
has (or has not) so adversely affected the indi-
vidual that it distorts, and, thus, impairs his or
her capacity to make a choice. Wertheimer states
that monetary incentives, even when they are
an outside pressure, may not be ethically wrong
(at least for this reason) if they present a “win-
win” for the individual involved.10

We can apply this same reasoning and two-
step analysis to patients who feel outside pres-
sure to request cosmetic surgery or cosmetic
genital surgery. Surgery could be a win-win for
them. If they want surgery for themselves, and
also feel outside pressure, they could see sur-
gery as beneficial in its net effect, because it will
please them, it will also please someone else,
and, in turn, this will please them. Wanting sur-
gery under these conditions may not make a de-
cision to have surgery a “distorted” evaluation.

3. Perceived Physical Defect
A third possible contraindication is when

patients seek cosmetic surgery to address a deep
concern about their physical appearance. A ex-
ample at the far end of this spectrum may be
patients who want to have a non-diseased limb

amputated, a desire called apotemnophilia.
These individuals want a surgeon to amputate
an arm or leg that they don’t want because, to
them, it feels like an unwanted appendage, a
tail, or a foreign body. Carl Elliott, an MD who
writes about the philosophy of psychiatry, stud-
ied this group; he found that “there are enough
people within it interested in becoming ampu-
tees to support a minor industry.”11 Some in this
group, he writes, not only want amputation, but
believe that having it will enable them to be
more true to their identity, or, as I would try to
phrase this, they believe that the surgery will
enable them to be how they feel they already
are. Perhaps surprisingly, after surgery this is
often how many say they do feel. Elliott reports
that he struggled for several years while work-
ing with members of this group to try to under-
stand how the individuals used what he calls a
“language of self and identity” to explain why
they want an amputation to surgically enhance
themselves.12 The notion that these individuals
identified themselves as finally whole after sur-
gery might function as “empirical bedrock” for
the suggestion that some requests made by pa-
tients may be exceedingly important to them.

Elliott reports that one man who had already
had an amputation said he had wanted his leg
amputated since he was eight years old, and
this, and other, similar examples contributed to
Elliott’s concluding that there are “true apotem-
nophiles.” Elliott cites a study of 50 such people,
three-quarters of whom reported they had felt
urges to have a limb amputated before they were
15 years old.13 He reports several examples in
which the individuals were even younger. Are
these people delusional? Or is this more a case
of just how they are?

Even assuming that careproviders would not
—and should not—agree to give these patients
an amputation, how does this bear on where,
for less extreme requests, careproviders should
draw the line?

For instance: our society increasingly ac-
cepts people who want surgery to change their
gender. Individuals who seek this surgery may
see it as enabling them to “become” their basic
“identity.” Another ethicist, Timothy Murphy,
provides key insights.14 He points out that the
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American Psychiatric Association (APA) pres-
ently still classifies these individuals as having
an illness, but that “it is not surprising that some
transgender men and women prefer to bypass
psychiatric treatment for their ‘disorder.’ ”15

Some, Murphy says, will seek psychiatric as-
sessment, “but only because some clinicians
require as much before they offer surgery and
hormone treatment, not because they believe
themselves psychiatrically disordered.”16 He
adds that “perhaps the APA will someday look
back on GID [gender identity disorder] as a mis-
take, in the way it looks back on pathological
interpretations of homosexuality as a mistake.”17

Perhaps people who want to change their
gender and have surgery may, like those with
apotemnophilia, believe surgery will enable
them to be who, and how, they already feel they
really are. Our greater society recognizes the ex-
ceptional importance of this surgery to patients
who seek it, and surgeons do this surgery, even
though some patients later change their minds,
despite the precautions taken to try to prevent
this from happening.

In regard to individuals’ “true identity,” the
time of the onset of their preference regarding
gender comes early; according to one report, ap-
proximately 44 percent of those with gender
dysphoria or crossgender identification first ex-
perienced these feelings during their preschool
years.18 Most importantly, if they receive no
counseling during this time, they may have
more behavioral and emotional problems later—
as one might expect.19 Still more importantly,
and often tragically, if they don’t see a care-
provider at an early enough age, they may un-
dergo physical changes that are incompatible
with the gender they want to be that can’t be
reversed later. This is because medical treat-
ments given at later stages of adolescent devel-
opment are much less successful in suppress-
ing the physical changes resulting from puberty.
For example, genotypic men who identify them-
selves as female may experience the virilization
of their hair follicles, a lowering of the pitch of
their voice, and a prominent Adam’s apple that
are irreversible. Genotypic females who iden-
tify as male may have earlier closure of their
epiphyseal plate, thus preventing them from

gaining greater height.20 Genotypic females of-
ten “present” to careproviders later; this may
be because society accepts adolescent girls who
show behaviors that are more common in boys—
“androgyny”—to a greater extent. To prevent
this, pediatricians should ask the parents and
children they see about gender-related issues.21

Clues regarding genotypic boys may be, for ex-
ample, a preference for female clothing and
underwear, always sitting to void, exclusively
playing with female toys when given a choice,
and desiring long hair. Clues in genotypic fe-
males may be their choice of underwear, breast
binding, refusal to wear female swimsuits, and
psychological problems at the first onset of
menstruation.22

It may be that pediatricians may not do this
to the extent that they could; if so, one of the
reasons could be that they don’t sufficiently rec-
ognize the importance that these issues and
early surgery has for patients. For example, a
child psychiatrist who was a specialist in this
area was treating such a child. The child was
fortunate to have found the psychiatrist, but
when another careprovider learned from a col-
league that the psychiatrist was seeing the child
to try to help the child sort out feelings about
gender, the other careprovider sought to have
the child psychiatrist’s license revoked.

Careproviders may want to consider how
they should decide on requests of exceptional
importance to patients, and on whether such
requests should be accorded special moral
weight because of their importance. Careprovid-
ers may want to assess their own biases. If so,
to begin, they may want consider whether there
is negative bias on this topic present in our so-
ciety. When it seems warranted, careproviders
can disvalue and attack such societal values.
For example, they may say to a patient, “It
makes sense for you to want surgery even
though you are 70 years old,” or “It makes sense
for you to want cosmetic genital surgery,” or “It
makes sense for you to want surgery to change
your gender.” When just one careprovider says
this, it may move and sustain a patient so that
he or she can later survive numberless stresses,
through thick and thin, whether or not, ration-
ally, this should be the case.
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SURGERY CAN ADD MEANING

In their article in this issue of JCE, Testa and
colleagues note, “any suggestion of psychologi-
cal distress or disorder may make a potential
organ donor unacceptable.”23 They cite a study
reporting that the rate of “non-acceptance” of
people wanting to donate an organ is between
20 and 36 percent. Individuals may want to do-
nate for many reasons, but the reason that many
find most important—in addition to wanting to
help others (and the reason I will focus on)—is
a belief that donating an organ will, uniquely,
give meaning to their life. People have sought
and found ways to give their life meaning for
millennia. For example, Homer records that
Greek warriors sought meaning by having oth-
ers remember their valor in battle. Today, some
people seek to leave loved ones with a memory
of how they died with dignity, and they may
want, more than anything else, for loved ones
to remember them in this way. As in the dis-
cussions regarding patients’ reasons for seek-
ing cosmetic surgery or other surgery, care-
providers may choose to give such requests ex-
ceptional moral weight (or, more radically, give
patients more autonomy).

A rationale for this is that the desire to feel
our life has meaning is among the very deepest,
personal concerns we may have. The need for
meaning, in general, may be far more impor-
tant than many realize. A paradigmatic example
is the need for new or renewed meaning indi-
viduals feel after they have been mugged or
raped. The need may be particularly extreme if
the mugging or rape occurred when the indi-
viduals believed they were safe. Prior to a mug-
ging or rape, they may have viewed their world
as safe, and they may have thought that, if they
were circumspect, they would be free from dan-
ger. After a mugging or rape, their beliefs may
be shattered. They may have to find a new, dif-
ferent, and revised view of their world to carry
on and survive, in a reasonable way. Some may
try fruitlessly to restore the worldview they’d
had; they may, for example, re-frequent the
place where they had been mugged or raped.

It might be inferred from this that the indi-
viduals return because they want to get mugged

or raped again—or, even worse, that they had
wanted it to happen all along. Returning to the
same place has, most likely, a wholly different
function: they may return, unconsciously, to try
to convince themselves that what they experi-
enced was an “exception,” not the rule, so they
can restore to themselves a safe worldview.
Thus, they return not because it is dangerous,
but in spite of its being dangerous. Feeling that
life has meaning may be the most important
meaning individuals can seek. Some individu-
als may, for example, seek meaning as a partici-
pant in research, even if they believe the re-
search may not help them personally.24

This may also be the case when individuals
ask to donate an organ, and this may particu-
larly be the case when they want to donate to a
stranger. Some find the desire to donate an or-
gan to a stranger questionable; not feeling a need
to do this personally, they may not only under-
estimate the importance of donation to people
who want to donate, but they may judge people
who want to donate to strangers—and carepro-
viders may be among this group. An article pub-
lished in 1971 reported that “most physicians”
viewed people who wanted to donate a kidney
to a stranger as being, among other qualities,
“suspect” and “repugnant,”25 and some carepro-
viders may retain this view even now.

An example illustrating the search for mean-
ing—as well as distrust—is that of Zell
Kravinsky, whose story was well publicized not
long ago. Kravinsky gave, as a reason for want-
ing to donate his kidney to a stranger, “How-
ever I screw up morally in the future, this is
something nobody can take away.”26 Some of
his family members were furious. After he do-
nated an organ, his wife was “beyond human
rage.” His mother was “so filled with anger” that
“she couldn’t speak.”27 The surgery was per-
formed at the Center for Renal Dialysis at Albert
Einstein. Kravinsky’s doctors were hesitant and
ambivalent: “we put him off,” one said; “you
want to make sure this is the real deal.”28 One
of the many valid concerns behind the carepro-
viders’ hesitation was the possibility that per-
sons who request to donate are, unconsciously,
responding to guilt.29 For example, Kravinsky
felt “devastated” by the death of the elder of
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his two sisters from lung cancer. He was 30 years
old when she died; at that time, he felt guilty,
first, for not having shown her enough affec-
tion during her life, and, second, for not having
persuaded her to quit smoking.

An ethical view that supports such requests
is that of the philosopher Peter Singer, who has
said that if we can prevent something bad for
others (such as their dying), without our sacri-
ficing significantly, then we ought to do it.30 A
test case for the extent (if any) to which care-
providers might ethically accept such requests,
in spite of possible feelings of guilt or other fac-
tors, may be that of people in prison, on death
row, who want to donate an organ to a stranger.
For example, a prisoner named Christian Longo
said he would drop his legal appeals if he was
able to donate. He was (and still is) on death
row because he killed his wife and three chil-
dren.31 The question that Wertheimer encour-
aged us to ask in regard to participation in re-
search could also be asked here: Should it mat-
ter to careproviders and patients whether an of-
fer to donate could be a “win-win”?

There may be many other exceptionally
important requests that patients may make of
careproviders that are as important as these, and
perhaps even more important. A core question
here is, if it is right for careproviders to accept
patients’ exceptionally important requests, how
far should such exceptional acceptance extend?
Ross and colleagues emphasize the possibility
that patients and careproviders can make shared
decisions in these contexts. In the next section
I will extend their discussion and explore how
careproviders may best respond when they
serve as decision makers as well as patients’ pri-
mary sources of emotional support.

POSSIBLE ROLE CONFLICT

Careproviders with patients who make ex-
ceptional requests may serve in either or both
of two roles. They may see a patient initially,
when the patient makes an exceptional request,
and then, ideally, continue to “follow” the pa-
tient, regardless of the outcome. Or, care-
providers may be among those who decide the
outcome. As discussed below, it may be prefer-

able for careproviders to not fill both roles, be-
cause, if they do, patients may feel less trust for
them. This is primarily why I chose not to be
any part of deciding whether my patient in her
sixties who wanted cosmetic surgery should
have the surgery. On the other hand, there may
be contexts in which serving in both roles could
be advantageous; for example, careproviders
may know a patient better than any other po-
tential decision maker, and, if in favor of ac-
cepting the patient’s request, they may be able
to make the strongest case for the patient.

Serving in Both Roles
It may be that careproviders will see a pa-

tient who has an exceptional request initially,
and thereafter follow the patient and be tasked
with helping to make decisions about the pati-
ent’s request. Serving in both roles may be ad-
vantageous, as the careproviders may know the
patient best. Knowing the patient better, the
careproviders may also be better able to discuss
and decide these issues with him or her. Still,
mixing the two roles may bring about profound
problems; for example, a patient may not know
from the start that a careprovider will take on a
decision-making role later. Thus, the patient
may give a careprovider information that the
patient believes will be used for “treatment”
purposes, and only later find out that the infor-
mation was used “against,” the patient as it was
among the factors leading decision makers to
turn down the request. The patient may feel be-
trayed, as if deceived into giving potentially self-
incriminating information. In addition, carepro-
viders may feel internally conflicted. In this
regard, there may be few worse feelings than
having to go against another’s prior trust.

A common example illustrating this is the
decision parents may feel they have to make if
their child is being bullied at school. Their child
may want them to take no action, yet they may
believe that they must, even though this will go
against their child’s heartfelt request.

There are several reasons why careprovid-
ers may take on both roles and not be aware of
how their patient may see this—and them. Care-
providers may simply not have considered it;
or they may have considered it, consciously or
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unconsciously, and denied it. They may have
rationalized away the potential conflict, telling
themselves that this is the best that the medical
system can offer, and since they already know
the patient best, they can make these difficult
decisions better than anyone else.

This last rationale may be true; it may be
much more probable, however, that if a patient
initially provides information that could “go
against” the patient later, he or she will regret
having provided the information, and resent that
the careprovider served in both roles without
saying so beforehand. Careproviders who serve
in both roles have three options: (1) share with
all of their patients that they have this mixed
agency, (2) tell only patients who have an ex-
ceptional request about these dual roles, (3) try
to avoid dual roles altogether.

When careproviders serve in both roles, it
may be that they should tell patients this in ad-
vance. They might also add their reasons. They
could state, for example (if is the case), that they
believe that they and their patients might best
approach decisions by working together, at least
initially. Examples in which this might be the
case are when a patient requests cosmetic geni-
tal surgery to improve function because it was
suggested by a partner, or when a patient wants
to donate an organ to a stranger. When carepro-
viders do this, though, they should always tell
the patient that, when all is said and done, if
they believe the patient’s request should be op-
posed, they will oppose it as a decision maker.

Serving as a Decision Maker
If careproviders serve only in a decision-

making role, ethical questions will arise as to
how they should best assess patients who have
exceptional requests. There are two main con-
cerns. The first is the extent to which carepro-
viders should express their usual warmth and
support to patients. This is important, because
if careproviders respond with their usual
warmth, patients may overly trust careprovid-
ers—as patients would in a usual clinical con-
text—and possibly give out information that
“works against” them. For example, they may
share unrealistic expectations regarding facial
cosmetic surgery, or that they are pressured by

another to have cosmetic genital surgery; or that
they experience pressure to donate an organ, as
Kravitz and Longo may exemplify, due to prior,
profound sources of guilt. Any of these may
cause a decision maker to turn down a request.

The second concern applies only when care-
providers decide they should show less than
their usual warmth, because, serving as a deci-
sion maker, they may go against what the pa-
tient wants. These careproviders may want to
determine the extent to which they would ex-
plain to a patient why they are acting less
warmly than they otherwise would. This is emo-
tionally and ethically complex. Taking this spe-
cial initiative will enhance a patient’s autono-
my, and so, emotionally, it may increase a pati-
ent’s trust. But this increased trust may offset
and undo whatever careproviders say, and may
lead a patient to share additional information,
even though the patient believes or suspects this
may go against his or her interests.

It is ethically complex to determine wheth-
er careproviders, as decision makers, can help
patients more by getting as much information
as they can, or whether they should clearly iden-
tify themselves as serving in a potentially ad-
versarial role. The alternatives are open to strong
debate, and careproviders who take on this role
would do best, it would seem, to at least con-
sider both of them.

Giving Patients Maximal Support
Careproviders who want to maximally sup-

port a patient who has an exceptional request
may  want to separate and exclude themselves
from taking on any decision-making role, even
though this may result in benefitting some pa-
tients to a lesser extent.

To maximally support patients, careprovid-
ers should try to ensure they don’t have any un-
conscious bias against a patient’s request. Why
might they have a bias? One reason is many in
the general population view such requests nega-
tively, and careproviders, even without being
aware of it, may share some of society’s nega-
tive response. For example, some see any kind
of cosmetic surgery as reflecting superficial val-
ues, based only on appearance. This negative
bias may be especially strong regarding cosmetic
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genital surgery. Likewise, others may exception-
ally distrust the motivation of individuals who
want to donate an organ to a stranger.

It may be instructive here to consider an-
other much more common bias, but little
known, called “disenfranchised grief.”32 This is
grief that often is not openly acknowledged or
publicly mourned, or that does not usually elicit
social support. It may occur in a surprisingly
large number of contexts, for example, a lack of
social support after the death of an ex-spouse
or, for that matter, the death of any close part-
ner in a dyadic relationship outside of marriage.
A lack of social support may also occur when
the “survivors” are foster parents, colleagues,
or in-laws. It may occur even in the loss of a
pet. Parents commonly experience disenfran-
chised grief when a fetus dies.33 This especially
is the case when the fetus dies early on. It is
uncommon to have a funeral for a fetus, for ex-
ample, even though it can greatly help bereft
parents to acquire closure and work through
their grief.

Still sadder examples occur when “society,”
for some reason or other, affixes blame, and  this
blame is often extended to family members.
Probably the most obvious example is when a
person is executed in prison, or even just dies
while in prison.34 Typically, little support is of-
ten to family members. This same blame may
occur for individuals who have engaged in un-
protected sex or used intravenous drugs and
acquire AIDS, and may occur even when people
die from lung cancer after a life of smoking. This
public response may occur most tragically when
people commit suicide or die due to alcohol-
ism.35 This lack of support is fueled by irratio-
nal bias. Since careproviders cannot not exist
within their own culture, they are vulnerable
to having these same biases, even when they
are unconscious. A first step in seeking to elimi-
nate these possible biases may be to see if the
biases exist within our greater society. If they
do, we can probably assume that, to some ex-
tent, they may also exist within us.

A second step is to inform patients about
these biases (after the biases have been “re-
searched” and identified within the greater so-
ciety), and then to explicitly verbally attack the

identified biases. A useful example is how care-
providers could respond when a patient re-
quests cosmetic genital surgery. Careproviders
could say, “I don’t know if you know this, but
some people criticize patients who have this sur-
gery. I want you to know, in case you ever might
run into one, how strongly I think they are to-
tally dead wrong.” Even if only one careprovider
takes the initiative to say or do this, it may
wholly (and “disproportionately”) offset the va-
lidity of others who have other views—even
when the others are careproviders.

A third step is still more controversial: care-
providers may anticipate the kinds of questions
that decision makers will likely ask, and they
can tell patients what these questions might be.
For example, careproviders can tell patients
who want cosmetic genital surgery that they are
likely to be asked about pressure from their part-
ner. Or individuals who want to donate an or-
gan to a stranger can be told that they may be
asked about their own feelings of guilt. Care-
providers can tell a patient that one of the main
reasons they are informing the patient in this
way (if this is true), is to let him or her know
that those making decisions about granting the
patient’s request actually are on the patient’s
“side”—that they are truly seeking to do the best
they can for the patient, in a different way.  Care-
providers can explain that the decision mak-
ers, based on their own knowledge of research
and their own experiences with other patients
making similar requests, have some generally
sound notions about the circumstances in which
patients will benefit, and also of the circum-
stances in which patients are more likely not to
benefit. Careproviders can add that there are al-
ways exceptions, and that this patient may be
one.

A fourth and final step is for careproviders
to invite a patient to explore, together, the un-
derlying, unique importance and meaning the
patient’s request has for her or him.

Using the first of these three steps may en-
hance patients’ trust, and may enable them to
see decision makers as allies, not adversaries.
If careproviders instead initially respond to pa-
tients’ exceptional requests by asking, “What is
most important to you in making this request?”
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or “What might this mean to you to have—or
not—your request accepted?” patients might
come to view all of the careproviders they en-
counter as potential adversaries. After all, one
or more of the careproviders will decide wheth-
er or not to accept their request, and, rationally
or not, this request may be exceptionally im-
portant to them, as discussed above. If the first
careprovider they meet asks them these ques-
tions, early on, patients may think they “smell
a rat,” and not that the careprovider is asking to
share decision making—as Ross and colleagues
urge—but is asking to gain information that
could later be used to refuse the request.

When careproviders take the initiative to at-
tack those who might criticize a patient’s request
and share all they know about the kinds of ques-
tions that decision makers are likely to ask, it
may dispel and negate the patient’s fears. Tell-
ing a patient about the kinds of questions that
decision makers may ask could prevent deci-
sion makers from obtaining the kind of infor-
mation they might use to turn down the pati-
ent’s request, making it more likely they will
accept the request. With this unexpected sup-
port, a patient may feel more protected and un-
afraid, and, as a result, he or she may make bet-
ter decisions.

All of the suggested interventions involve
establishing a closer personal relationship with
patients, and, to the extent that they help in the
ways I described and/or enhance patients’ au-
tonomy, they may help to reduce patients’ suf-
fering. For example, a recent study explores
what patients most want if they feel afraid as
they die; it is the first study to explore the topic
using neuroimaging.36 Researchers found that
what may support patients the most is for their
careprovider to engage with them, much as I
have suggested here. Patients want, more than
anything, to be with loved ones at this time.

CONCLUSION

I have suggested here that some patients’ re-
quests may have great importance for them, and
thus, may be qualitatively different from other
kinds of requests. Careproviders may want to
give such exceptional requests greater moral

weight, whether this would mean that they
would accept the requests when they wouldn’t
otherwise, or would just let this greater impor-
tance serve as a “tie-breaker” when making de-
cisions.

If a careprovider is a patient’s primary source
of support, she or he may take several excep-
tional measures to help the patient as much as
possible. A by-product is the relationship that
may be formed with the patient, which is sac-
rosanct. This point is illustrated and supported
strongly by a sad and most negative finding re-
garding individuals with apotemnophilia that
Elliott reports: “many are desperate and vulner-
able to exploitation. . . . more than a few of them
have never even spoken face to face with an-
other human being about their desires.”37
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ABSTRACT

The commitment of transplant physicians to protect the
physical and psychological health of potential donors is fun-
damental to the process of living donor organ transplanta-
tion. It is appropriate that strict regulations to govern an
individual’s decision to donate have been developed. Some
may argue that adherence to such regulations creates a
doctor-patient relationship that is rooted in paternalism, which
is in drastic contrast with a doctor-patient relationship that is
rooted in patients’ autonomy, characteristic of most other
operative interventions.

In this article we analyze the similarities between cos-
metic plastic surgery and living donor surgery as examples
of surgeries governed by different ethical principles. It is in-
teresting that, while the prevailing ethical approach in living

donor surgery is based on paternalism, the ethical principle
guiding cosmetic surgery is respect for patients’ autonomy.
The purpose of this article is not to criticize either practice,
but to suggest that, given the similarities between the two
procedures, both operative interventions should be guided
by the same ethical principle: a respect for patients’ autonomy.
We further suggest that if living organ donation valued do-
nors’ autonomy as much as cosmetic plastic surgery does,
we might witness a wider acceptance of and increase in liv-
ing organ donation.

INTRODUCTION

Living organ donation and cosmetic plastic
surgery are both elective procedures, however
in both the medical literature and in clinical
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practice, a marked difference exists between
how individuals who wish to be living organ
donors and individuals who wish to undergo
cosmetic plastic surgery are treated. Specifically,
the two groups of patients are thought of very
differently with respect to their autonomy. A
brief review of the literature regarding living
organ donation includes many references ad-
vocating that physicians play a paternalistic role
in the care of potential donors; one author went
as far as to suggest “pseudoprotectionism” for
the presumably vulnerable donor is necessary.1

Such attitudes regarding the presumed vulner-
ability of donors are most likely shaped by the
colorful history of organ transplantation. Re-
ports of the People’s Republic of China’s utili-
zation of organs from executed prisoners, im-
poverished inhabitants of India selling their or-
gans on the black market, and the drugging and
kidnapping of “donors” are examples of the
grave injustices associated with organ donation.2

While it may seem reasonable for physicians
to attempt to protect potential donors, one may
question whether adherence to paternalistic ef-
forts minimizes an overall respect for patients’
autonomy that is evident in other areas of sur-
gery. For example, in the cosmetic plastic sur-
gery literature, ethical issues about informed
consent and the appropriateness of diverse sur-
gical treatments have been raised, but there is
little if any discussion of “the protection of pa-
tients.” Expressions of concern about limiting
a cosmetic plastic surgery patient’s autonomy
in the decision to undergo surgery are virtually
non-existent.3 The body of literature on cosmetic
plastic surgery instead focuses upon upholding
an individual patient’s right to autonomously
determine whether he or she would benefit from
cosmetic plastic surgery.

Thus, through even a brief review of the lit-
erature, it is evident the ethical principle of pa-
ternalism outweighs autonomy in the setting of
living organ donation, while the reverse is true
in the setting of cosmetic plastic surgery. Given
this discrepancy, one must question whether
living organ donation and cosmetic plastic sur-
gery are different enough to justify that their
overall acceptance is governed by markedly dif-
ferent emphases on ethical principles.

In this article we will argue that living organ
donation and cosmetic plastic surgery are much
more similar than may be commonly perceived.
We will suggest that maintaining the same rev-
erence for patients’ autonomy for potential or-
gan donors as for potential cosmetic surgery
patients is more ethically appropriate than a
paternalistic protection of potential organ do-
nors that may limit their right to autonomous
medical decision making. To support our claim,
we will illustrate the key similarities between
living organ donation and cosmetic plastic sur-
gery. We will then discuss the current differ-
ences between the pre-operative evaluation pro-
cesses for each operation and provide an analy-
sis of the different doctor-patient relationship
that develops in each setting. Next we will of-
fer a discussion of the likely reasons for contin-
ued reliance on paternalism in the setting of liv-
ing organ donation, and explain why such a ra-
tionale is inappropriate. Finally, we will con-
clude that, given the inherent similarities be-
tween the two procedures and a lack of justifi-
cation for the identified differences, it is ethi-
cally appropriate to place an increased empha-
sis on the autonomy of live donors, as is the
case for cosmetic plastic surgery patients.

THE SIMILARITIES

Despite a societal perception that living do-
nor organ donation and cosmetic plastic surgery
are drastically different, we believe that the pro-
cedures are more similar than different. First,
in both living organ donation and cosmetic plas-
tic surgery, operations are performed on indi-
viduals who are physically healthy, and thus,
in both cases, surgery has no curative intent.
Our intention in making this comparison is not
to criticize the practice of cosmetic surgery.
Rather, we chose cosmetic surgery as a compari-
son to living organ donation because, with the
exception of cesarean section, vasectomy, and
tubal ligation, cosmetic plastic surgery is the
only example of a surgical procedure commonly
performed on physically healthy individuals.
In addition to the lack of curative intent that is
associated with both procedures, living organ
donation and cosmetic plastic surgery are simi-
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lar because they both offer the promise of tre-
mendous personal fulfillment to patients. A liv-
ing donor will receive a psychological reward:
the knowledge that he or she may have saved
the life of another person; a cosmetic surgery
patient will obtain an enhancement in self-con-
fidence that is associated with a perceived im-
provement in physical appearance.

Another similarity is that, in order to gain
these rewards, both groups of patients must as-
sume the inherit risks associated with surgery.
While it may be commonly perceived that the
morbidity associated with organ donation dras-
tically outweighs the morbidity associated with
cosmetic plastic surgery, this is often not the
case. For example, the morbidity of liver dona-
tion is 5 to 21 percent, and mortality is associ-
ated with less than 1 percent. The morbidity of
living kidney donation is as low as 1.3 percent;
mortality is as low as 0.03 percent.4 The risks
associated with cosmetic plastic surgery may
be as high as or higher than these, depending
on the type of procedure.

Cosmetic plastic surgery is not free of com-
plications or mortality. For certain complicated
reconstructive procedures, cosmetic surgery
patients must remain under general anesthesia
for as long as, or longer than, the most compli-
cated living organ donor operation. Many cos-
metic surgery procedures are associated with
multiple repeated operations, which increases
the overall operative risk. Pulmonary embo-
lisms, potentially deadly blood clots, have been
reported at an incidence as high as 6 percent in
patients undergoing abdominoplasty, a common
cosmetic surgical procedure, and mortality from
liposuction has been reported to occur in one
in every 5,000 procedures. Considering the hun-
dreds of thousands of cosmetic surgery proce-
dures performed every year in the United States,
with the underreported morbidity and mortal-
ity associated with these surgeries, the percep-
tion that cosmetic surgery is not dangerous is
inherently flawed.5

A perception that patients who consider or-
gan donation are subject to coercion, while pa-
tients who consider plastic surgery are not, is
likewise flawed. Many in both groups of patients
may experience some level of coercion in their

decision-making process. Patients who consider
organ donation may feel pressured by family
members or a healthcare team to donate, and
patients who consider cosmetic plastic surgery
may be vulnerable to coercion to drastically al-
ter certain physical attributes. For example, an
aggressive husband may pressure his wife to
undergo liposuction to regain a “youthful fig-
ure,” or a fashion model may be pressured by a
business agent to undergo rhinoplasty or breast
augmentation to generate more revenue. It is
interesting that there has been a tremendous
focus on the potential coercion of living organ
donors, while the potential coercion of cosmetic
surgery patients has often been overlooked.

THE DIFFERENCES

Despite the clear similarities between living
organ donation and cosmetic plastic surgery, the
pre-operative evaluation process differs mark-
edly for each operative setting. The first major
difference is the attitude of healthcare provid-
ers in general toward the two different groups
of patients. Potential organ donors are consis-
tently regarded as vulnerable individuals in
need of protection from possible injustice and
coercion.6 The principle of primum non nocere
(first do no harm) is frequently used to justify
the paternalistic protection of donors as a pri-
mary concern for the healthcare team.7 The pro-
tection of cosmetic plastic surgery patients from
potential coercion has not received the same
level of attention. It may be reasonable to sug-
gest that an individual seeking cosmetic surgery
has more obvious psychological and social mo-
tivation than a potential living donor does. And
so it seems inappropriate to view potential do-
nors as being in need of paternalistic protec-
tion while the autonomy of cosmetic surgery
patients is seen to be in need of protection.

The attitude of healthcare providers in gen-
eral toward potential living donors as a vulner-
able population has led to the development of
an extensive, highly regulated, pre-operative
evaluation process for potential donors that is
not utilized for potential cosmetic plastic sur-
gery patients. Regulatory bodies such as the
American Society of Transplantation (AST), the
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United Network for Organ Sharing (UNOS), and
the Center for Medicare and Medicaid Services
(CMS) have dedicated a great deal of attention
to the safety of donors and have generated
strictly defined donor acceptance criteria.8

There does not seem to be an equivalent pre-
operative evaluation process for patients under-
going cosmetic surgery.

There is no question that an extensive clini-
cal evaluation of a potential donor is vital to
assure prompt recovery and to avoid complica-
tions, and the same may be said for cosmetic
plastic surgery patients. The view that donors
are highly vulnerable individuals has prompted
an elaborate system of donor advocate teams,
in which each donor is assigned a social worker
and a physician whose roles are to “protect and
advocate for the donor” during and after the
evaluation process. Despite potential threats to
cosmetic plastic surgery patients such as soci-
etal pressure to achieve an unattainable stan-
dard of beauty, or possible pressure from a cos-
metic surgeon based on financial gain, such ad-
vocacy is not available to help these patients
navigate the risk/benefit analysis associated
with these elective procedures.

One component of the strictly defined liv-
ing donor acceptance criteria is an impressively
thorough evaluation of the donor’s motivation
to undergo surgery. The potential donor is typi-
cally expected to produce tangible and publicly
justifiable support for his or her motivation to
donate, and this justification must be deemed
valid by evaluating physicians prior to accep-
tance. Concerns regarding the worthiness of the
potential donor’s motivation are considered an
appropriate reason to deny an opportunity to
donate. This seems to place the burden of proof
on potential donors to demonstrate that they are
making an autonomous decision that is not in-
fluenced by pressures from family or others.

When patients elect to undergo cosmetic
plastic surgery, however, they are not required
to demonstrate that their decision was made in
a free and autonomous fashion. The potential
impact of coercive family members and other
pressures to donate seem obvious, but, as men-
tioned above, a formal system to evaluate the
motivations of cosmetic surgery patients does

not exist. Further, the motivation behind cos-
metic surgery patients’ decision is rarely noted
as a reason to refuse them an opportunity to un-
dergo a procedure. This lack of attention to  their
motivation seems unwarranted.

After stringent analysis of a potential living
donor’s motivation, a thorough psychosocial
evaluation is conducted. The attention paid to
this psychosocial evaluation and its weight on
acceptance is very different from the often un-
structured and relatively minimal pre-operative
psychosocial evaluation of potential cosmetic
surgery patients. Any suggestion of psychologi-
cal distress or disorder may make a potential
organ donor unacceptable, as the distress or dis-
order may influence a patient’s decision to un-
dergo surgery or may render her or him more
likely to experience post-operative psychologi-
cal distress. This system has resulted in rates of
non-acceptance as high as 20 to 36 percent.9 In
addition to limiting the pool of donors, such
extensive psychological work-ups might be seen
as implying that potential donors are psycho-
logically weak individuals who must be pro-
tected from their own decisions or from coer-
cive external forces. This may be seen to imply
that living organ donation is a dangerous ac-
tion, and that anyone willing to participate in
it must be deeply questioned regarding psycho-
logical fitness.10

Conversely, in cosmetic surgery, the pre-
sumption is that most individuals considering
cosmetic plastic surgery are not in need of spe-
cial psychological support, and so no minimum
standards have been set by the federal govern-
ment or a surgical society.11 However, anecdot-
ally, it seems that many patients undergoing cos-
metic plastic surgery are afflicted with various
psychological disorders, including depression,
body dysmorphic disorder, or even gender iden-
tity disorder. Such psychological disorders are
not frequently used to prevent patients from
undergoing cosmetic surgery, as they would be
for living organ donation. (Although, in the case
of gender identity disorder, a diagnosis may be
necessary prior to initiation of any operative
intervention.)

In addition to psychological fitness, tremen-
dous importance is placed on a potential organ
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donor’s social support network and financial
means; these issues are no more than superfi-
cially addressed with cosmetic plastic surgery
patients. The scrutiny given to a potential
donor’s financial stability is especially interest-
ing, given that the organ recipient’s insurance
will be charged for all of the donor’s medical
expenses. There seems to be an assumption in
the medical community that potential donors
must demonstrate the means to pay for poten-
tial adverse effects or tolerate lost wages sec-
ondary to time off from work, prior to being al-
lowed to donate. For cosmetic plastic surgery
patients, it seems that an individual must
merely demonstrate the financial means to pay;
there is no need to demonstrate a financial abil-
ity to care for possible morbidities that may
develop post-operatively.

The differences in the pre-operative process
for potential organ donors and potential cos-
metic plastic surgery patients that we have de-
scribed here indicate an overall cultural and
societal view of cosmetic surgery such that,
short of the financial burden for the individual,
access to cosmetic surgery should be relatively
unobstructed, benefits should be highlighted,
and the desires of the patient are fully respected.
Many providers go so far as aggressively mar-
keting cosmetic surgery to potential patients via
radio ads, free informational seminars, and bill-
boards.

Conversely, an opportunity to engage in liv-
ing organ donation is so heavily regulated that
regulation may act as a deterrent. Throughout
the pre-operative evaluation process, the risks
of donation are presented multiple times and
are often emphasized as a deterrent. Potential
donors, along with their donor advocate team,
must undergo a complicated, multi-stage con-
sent process and are typically required to un-
dergo a cooling-off period of several days prior
to a final decision on whether to proceed with
surgery.12 While the goal may be to protect po-
tential donors from coercion, hasty decisions,
and emotionally laden decisions, the fact that
no other surgery requires such a consent pro-
cess may be seen to indicate that organ dona-
tion is uniquely likely to psychologically and/
or physically maim donors, and that donors may

not be capable of independent decision making
in such an emotionally charged setting. We by
no means are suggesting that the risks of death
and severe morbidity in organ donation are not
real, or that potential donors should not be prop-
erly informed of such risks. However, as sug-
gested by Spital in 1990,13 such a paternalistic,
protective approach to potential organ donors
may serve to discourage donors.

From the perspective of a potential donor, it
may seem that greater attention is given to the
potential negative aspects of donation, while the
potential psychological gain is minimized. Thus
potential donors may be less able to meaning-
fully render a decision regarding donation.
Multiple authors have investigated the psycho-
logical well-being of donors at varying times
following donation, and, in almost all cases,
donors reported they gained satisfaction and
self-esteem from donation. The perceived ben-
efit was often so great that many donors reported
that, if it were possible, they would do it again;
further, studies regarding the post-operative
health of donors report that the overwhelming
majority do not suffer any permanent damage
to their health.14 Personal observations from
transplant physicians suggest that some donors
experience an improvement in their health and
quality of life following donation due to in-
creased post-operative efforts to care for them-
selves by improved nutrition, increased physi-
cal activity, and reduced use of alcohol and ciga-
rettes.

These studies suggest that a “doom and
gloom” approach for potential living organ do-
nors may not be warranted, and perhaps that a
greater emphasis should be placed upon the
potential benefits, as is done during the pre-
operative process for cosmetic surgery. For ex-
ample, although the risks of all cosmetic opera-
tions are explained, the risks are typically not
the focal point of a pre-operative discussion be-
tween surgeons and patients. Perhaps this is
because the risks of cosmetic surgery are con-
sidered more acceptable than those associated
with organ donation, because cosmetic surgery
may be viewed as less dangerous than organ
donation. It is interesting to note that while the
pre-operative approval process for donors may
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deter some donations, the consent process for
cosmetic plastic surgery is more likely to en-
courage an individual to proceed with surgery.
Celebrities and public figures are often glamor-
ized in advertising campaigns for cosmetic sur-
gery, implying that it should be widely accepted
by the public. But no such advertising cam-
paigns exist for living organ donation. Perhaps
a more balanced approach to the pre-operative
evaluation process is warranted for both groups
of patients?

THE DOCTOR-PATIENT RELATIONSHIP

One of the most striking differences between
living organ donation and cosmetic plastic sur-
gery is the markedly different doctor-patient
relationship (DPR) established in each setting.
In general, this relationship has undergone a
radical shift, from a decision-making paradigm
with high reliance upon physicians’ paternal-
ism to one with increased respect for patients’
autonomy. Once doctors were considered to
have decision-making authority because of their
superior knowledge. Now, patients have been
elevated to an equal position in the decision-
making process, and doctors identify various
options that are consistent with standards of
practice and provide guidance and information
to patients, such that patients are then able to
decide for themselves what actions will be un-
dertaken. Contemporary American surgery has
transitioned to a paradigm based upon a pre-
sumption of shared decision making. In this
setting, physicians present information detail-
ing the risks and benefits of an intended proce-
dure in a clear and unbiased fashion, so that
patients may make informed decisions. By em-
powering patients to participate in making de-
cisions, the ethical principal of respect for their
autonomy is upheld.

If we analyze the nature of the DPR in the
cases of living organ donation and cosmetic
plastic surgery, we find that there has been no
equal paradigm shift for the two groups. Spe-
cifically, physicians’ paternalism is a dominant
principle in living organ donation, while the
principal of patients’ autonomy prevails in cos-
metic surgery. The difference in these ap-

proaches appears to be related to the percep-
tion that, with regard to living organ donation,
a surgeon should play a more dominant role in
protecting a patient from any risk or potential
coercion related to the procedure. In the setting
of cosmetic plastic surgery, a more egalitarian
relationship, based upon shared decision mak-
ing, is appropriate. Different ethical guidelines
should not govern the two settings. The prin-
ciple of patients’ autonomy should prevail in
the setting of living organ donation, as it does
in cosmetic plastic surgery.

DIFFERENT ETHICAL GUIDELINES

Despite the perceived differences between
living organ donation and cosmetic surgery, we
have argued for several key similarities:
1. Both groups of patients are initially healthy,

and neither organ donation nor cosmetic
plastic surgery will cure the patients of a
disease.

2. Both groups of patients stand to experience
psychological benefit from undergoing the
operation.

3. Both operations have the potential for cata-
strophic consequences.

4. Both groups may experience some level of
coercion in their decision-making process.

Presumably the transplant community’s ad-
herence to rigorous paternalism in the care of
potential donors may be due to concern for do-
nors’ motivation, questions regarding donors’
perceived vulnerability to external coercion,
and concern regarding the impact of secondary
gain for transplant surgeons and transplant cen-
ters. We will argue that these issues do not jus-
tify the transplant community’s strict adherence
to paternalism and relative dismissal of au-
tonomy for potential donors.

For example, it is not clear to us how con-
cern regarding donors’ motivation justifies a
relationship characterized by paternalism. This
may be the only surgical procedure for which
physicians question patients to the point of con-
vincing them to not undergo a procedure. Some
may argue that physicians should commend
potential donors for seeking out a procedure that
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may have tremendous impact upon the life of
another, while only secondarily enhancing their
own life. Physicians should be more willing to
accept that, for some, the psychological benefits
associated with organ donation may outweigh
the risks. Overall, since the act of donation is,
per se, an act of good, the relationship paradigm
should shift to increased respect for donors’
autonomy. A more balanced approach to the pre-
operative evaluation process for donors would
address both potential morbidity and mortal-
ity, as well as the potential life-enhancing out-
comes.

Physicians’ concerns regarding donors’ vul-
nerability to coercion may contribute to con-
tinued paternalism. The idea that donors are
more vulnerable to coercion is not substanti-
ated by published data or by the anecdotal ex-
perience of many transplant physicians. This
is not to suggest that potential donors for re-
lated organ recipients do not feel inner pres-
sure to donate; rather, while there may be some
inner pressure to donate, for the most part in
Western culture, tremendous familial coercive
pressure on donors is rare. In the majority of
cases, potential donors make the decision to
donate independently, and only in a handful of
cases do donors change a decision based on the
checks and balances built into the pre-opera-
tive evaluation process. If potential donors were
as vulnerable to coercion as typically believed,
one would expect that the transplant commu-
nity would witness more ambivalence regard-
ing donation and a greater number of donors
changing their decisions prior to surgery. The
consistency in donors’ decisions over time sug-
gests that the need to paternalistically usher
potential donors through an extensive evalua-
tion process is most likely unnecessary. Rather,
reliance on a DPR that is rooted in respect for
the decisions of autonomous donors seems more
appropriate.

Finally, concerns that transplant physicians
may inappropriately focus on secondary gain
rather than on donors’ health may promote re-
liance on a paternalistic DPR. Specifically, the
transplant community worries that the pressure
for career advancement, potential for external
recognition, and concern for financial gain may

prompt some transplant surgeons to aggres-
sively direct potential donors to undergo sur-
gery without due regard for the overall health
of donors. While such pressures undoubtedly
exist, there is no evidence that these factors are
unique to, or especially pronounced in, trans-
plant surgeons. Cosmetic plastic surgeons face
similar pressures for career advancement, ex-
ternal recognition, and financial gain in their
own practices, yet they are able to maintain a
relationship with patients that favors respect for
patients’ autonomy over paternalism. Thus,
continued paternalism toward potential organ
donors is not justified by a fear of inappropri-
ate focus on secondary gain among transplant
surgeons.

CONCLUSION

A desire to protect potential donors has gen-
erated an intense ethical debate and the devel-
opment of strict rules and regulations to govern
the process of living organ donation. The end
result has been an adherence to a paternalistic
approach toward potential donors, with an em-
phasis on the potentially negative aspects of
donation, rather than on the lifesaving benefits
and psychological rewards of donation. While
the rationale for the current utilization of dif-
ferent ethical standards regarding potential or-
gan donors and potential cosmetic plastic sur-
gery patients is understandable, we hope that
our analysis of the similarities between these
two patient groups has demonstrated that they
should be treated more similarly; specifically,
that the ethical principle that governs the prac-
tice of living organ donation should be the same
as for cosmetic plastic surgery: a respect for pa-
tients’ autonomy. Given the lack of evidence that
a legitimate basis exists for holding these dif-
ferent surgical procedures to different ethical
standards, the principle of respect for autono-
my should not be given different emphasis in
these situations.

Respect for donors’ autonomy should be the
driving ethical principle behind the pre-opera-
tive living organ donor evaluation process. To
facilitate this, a discussion of the risks and ben-
efits of organ donation must be evenly tempered
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and stress the life-threatening as well as the life-
enhancing aspects of living donation. The ulti-
mate goal of the transplant community should
be to create a culture of donation that is built
upon providing truthful and balanced informa-
tion. Given the increased reliance upon living
donor organs to provide access to transplanta-
tion to the many patients on organ waiting lists,
a change to increased respect for donors’ au-
tonomy may generate a universal increase in
organ donation. This would increase access to
this lifesaving intervention and allow more po-
tential donors to reap the psychological benefits
associated with organ donation.
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Different Standards Are Not Double Standards:
All Elective Surgical Patients Are Not Alike

Lainie Friedman Ross, Walter Glannon, Lawrence J. Gottlieb,
and J. Richard Thistlethwaite, Jr.

ABSTRACT

Testa and colleagues argue that evaluation for suitabil-
ity for living donor surgery is rooted in paternalism in con-
trast with the evaluation for most operative interventions,
which is rooted in the autonomy of patients.1 We examine
two key ethical concepts that Testa and colleagues use: pa-
ternalism and autonomy, and two related ethical concepts:
moral agency and shared decision making. We show that by
moving the conversation from paternalism, negative auton-
omy, and informed consent to moral agency, relational au-
tonomy, and shared decision making, one better understands
why the arguments given by Testa and colleagues fail.

We argue (1) why the hurdles that one must overcome
to become a living donor are appropriate; and (2) that the
similarities between living donor transplant surgery and cos-
metic plastic surgery that the authors describe are inaccu-
rate. Finally, we consider the recommendation to treat plas-

tic surgery patients and living donors more similarly. We ar-
gue that any change should not be in the direction of be-
coming less protective of living donors, but more protective
of cosmetic plastic surgery candidates.

INTRODUCTION

Testa and colleagues argue that evaluation
for suitability for living donor surgery is rooted
in paternalism in contrast with the evaluation
for most operative interventions, which is
rooted in the autonomy of patients.1 To elabo-
rate upon this point, they compare and contrast
cosmetic plastic surgery and living donor sur-
gery. They describe three similarities: (1) the
surgery has no curative intent, (2) the risks for
both procedures are similar, and (3) both types
of patients experience coercion. They also de-
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scribe three differences in the attitudes of
healthcare providers: (1) living donors are per-
ceived as vulnerable, whereas cosmetic surgery
patients are perceived as autonomous; (2) there
is greater focus on the psychological state of the
living donor than on the plastic surgery patient,
leading to higher rates of candidacy rejection
in living donation; and (3) there is greater in-
trusion into the social support network and fi-
nancial security of the donor than of the plastic
surgery patient. The authors then conclude that
reliance upon the principle of respect for pa-
tients’ autonomy for living donors would be
more appropriate and would result in “a wider
acceptance of and increase in living donation.”

In this commentary we begin by examining
two key ethical concepts that Testa and col-
leagues use: paternalism and autonomy, and two
related ethical concepts: moral agency and
shared decision making. We then argue (1) why
the hurdles that one must overcome to become
a living donor are appropriate; and (2) that the
similarities that the authors describe are inac-
curate. Finally, we consider the recommenda-
tion to treat plastic surgery patients and living
donors more similarly. We argue that any change
should not be in the direction of becoming less
protective of living donors, but more protective
of cosmetic plastic surgery candidates.

KEY PHILOSOPHICAL CONCEPTS

Paternalism
Testa and colleagues argue that transplant

surgeons are overly paternalistic. Although they
do not define paternalism, we offer a definition
to help clarify and examine the claims that they
are making. We employ Dworkin’s definition of
paternalism that is widely accepted in the phi-
losophy community: “the interference with a
person’s liberty of action justified by reasons
referring exclusively to the welfare, good, hap-
piness, needs, interests, or values of the person
being coerced.”2 This definition suggests that
the transplant physician’s rejection of a candi-
date is because the physician believes it is in
the patient’s own interest not to serve as a do-
nor. While this is the case for some donors, par-
ticularly those for whom the procedure has a

significant probability of severe morbidity or
mortality, the term is misleading. In most cases,
the transplant surgeon is not interfering with a
person’s liberty of action, but is refusing to be
the agent to perform the requested action. While
the result potentially is the same—the person
not serving as a donor—the justification is dif-
ferent. The transplant surgeon is not justifying
his or her action exclusively in terms of the
patient’s well-being, but rather with respect to
his or her own moral agency. As Carl Elliott
explains: “If a patient undergoes a harmful pro-
cedure, the moral responsibility for that action
does not belong to the patient alone; it is shared
by the doctor who performs it. Thus a doctor is
in the position of deciding not simply whether
a subject’s choice is reasonable or morally jus-
tifiable, but whether he is morally justified in
helping the subject accomplish it.”3

According to Elliott, physicians, as moral
agents, must decide not only whether an action
is moral, but also whether they should be the
agent to intervene. “It is not unreasonable, then,
for doctors to be reluctant to expose willing sub-
jects to the risk of harm, even while acknowl-
edging the legitimacy of a system which allows
subjects to take great risks.”4 Consider the trans-
plant physician who believed that living dona-
tion was inadvisable for a particular individu-
al. If the transplant physician were paternalis-
tic, he or she might go to great lengths to pre-
vent the prospective donor from donating un-
der all circumstances. In contrast, the transplant
physician, as a moral agent, would advise
against donation and would explain the trans-
plant team’s consensus reasoning with the po-
tential donor. The transplant physician would
also explain that different programs use differ-
ent criteria and offer the prospective donor the
option of seeking a second opinion from another
transplant center, as there is wide variability in
acceptance of medically complex living donors.5

Autonomy
Although Testa and colleagues do not de-

fine autonomy, they focus on the “individual
patient’s right to autonomously determine
whether he or she would benefit from cosmetic
surgery.” They use the concept of patient au-
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tonomy to focus on the competent patient’s right
to accept or refuse all treatments, including life-
saving treatments as expressed by giving or
withholding informed consent. This conception
of autonomy has been criticized because of its
exclusive focus on the negative component of
autonomy, the right not to have one’s decision
interfered with.6 Information alone does not nec-
essarily promote good decision making by pa-
tients.7 Rather, patient decision making is im-
proved by active engagement with the trans-
plant surgeon and other healthcare profession-
als in a process of shared decision making,
whereby the risks, benefits, and alternatives are
not only disclosed, but comprehension is con-
firmed, and those issues in which the patient is
most interested, and those about which trans-
plant team is most concerned, are further elabo-
rated.8 Such an iterative approach incorporates
a positive conception of autonomy that includes
the physician’s responsibility to empower pa-
tients to act in a way that is truly consistent with
their autonomy. The inclusion of both a posi-
tive and negative component of autonomy has
been well explored in the feminist literature and
is referred to as “relational autonomy.”9

The concept of shared decision making re-
jects the notion that a physician fulfills his or
her obligations by reading a list of risks and pro-
viding a menu of treatment options. Shared
decision making involves a discussion about
risks and benefits tailored to the needs of the
patient. It is not a mere enumeration of risks
and benefits, but a process that ensures under-
standing, and gives the patient time to reflect
on what is heard and to ask about what these
risks and benefits might mean for this particu-
lar patient in his or her own particular circum-
stances. As a moral agent, the physician helps
to empower the patient to make a decision that
best reflects the patient’s interests, all things
considered. The transplant surgeon is supple-
mented by other members of the transplant
team, who help in both the education and con-
sent process, giving additional meaning to the
phrase “shared decision making.”

By moving the conversation from paternal-
ism, negative autonomy, and informed consent
to moral agency, relational autonomy, and

shared decision making, one will better under-
stand why the arguments given by Testa and
colleagues fail. It also will help explain why we
should not become less protective of living do-
nors, and may be morally obligated to become
more protective of cosmetic plastic surgery can-
didates.

THE SIMILARITIES

First, let us re-examine the three ways in
which Testa and colleagues claim that transplant
donor surgery and cosmetic plastic surgery are
similar: (1) the surgery has no curative intent,
(2) the risks for both procedures are similar, and
(3) both types of patients experience coercion.

Their first claim is that both surgeries have
no curative intent. While it is true that donor
surgery has no curative intent for the donor, it
has curative intent for the prospective recipi-
ent. Testa and colleagues may object that the
focus is on the donor, but that is not the case.
Imagine that there were an adequate supply of
deceased donors or that kidneys could be grown
in a lab: no transplant physician would remove
the kidney of a healthy individual. The only
reason to remove a kidney from a healthy indi-
vidual is for its curative effect on a potential
recipient. The fact that it provides psychologi-
cal benefit to the donor is important for both
the donor and the surgeon, but it is not the in-
tent of the surgery. In contrast, although cos-
metic surgery is meant to provide psychologi-
cal benefit to the patient, it has no physical cura-
tive intent or benefit for the individual or any
third party.

Testa and colleagues argue that the risks of
elective donor surgery and cosmetic surgery are
similar. They cite morbidity of liver donation
at 5 to 21 percent and mortality at less than 1
percent from two sources. The first study de-
scribes a single institution’s experience of 100
donors; the other study is multi-institutional.10

The data, as presented, are inaccurate. Ghobrial
and colleagues are cited, to argue that the high-
est reported rate of morbidity for living liver
donation is 21 percent.11 In fact, the study states
that 82 of 245 donors (21 percent) had one com-
plication, but an additional 66 (17 percent) had
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two or more complications for a range of com-
plications of up to 38 percent.12 These data are
from nine high-volume centers that participate
in the Adult-to-Adult Living Donor Liver Trans-
plantation Cohort Study (A2ALL). Ghobrial
notes that “Most reports of complications of
adult-to-adult LDLT are based on single trans-
plant program experience. The rates of compli-
cations in these single-center publications range
from as low as 9 percent to as high as 67 per-
cent.”13 Beavers and colleagues reviewed the
literature and found rates of complications cited
between 0 and 67 percent.14 Testa and colleagues
reported a complication rate of 50 percent in
30 right-lobe grafts in 2000.15

The data on kidney donation that Testa and
colleagues describe are also inaccurate. They
cite the morbidity of kidney donation at 1.3
percent with mortality as low as 0.03 percent,
using one reference from a single institution’s
experience with laparoscopic surgery from
2004.16 However, it is only in 2006 that Kocak
and colleagues proposed a classification scheme
for laparoscopic surgical complications based
on 43 complications (7.2 percent) in a series of
600 patients.17 The Calvien Grading system dis-
tinguishes complications into four grades based
on severity, the need for intervention, lasting
disability, or death.18

Since this definition of a complication grad-
ing system by Kocak and colleagues, other
single-institutional reports have been presented
in the literature. One publication describes a
single surgeon who performed 750 laparoscop-
ic surgeries: “There were 3 open conversions
(0.4 percent) and the overall complication rate
was 5.46 percent. Median hospital stay was 1
day and the readmission rate was 1.2 percent.
There were 5 re-operations (0.67 percent), none
of which was for the control of bleeding. No
patients required a blood transfusion and there
were no mortalities.”19 Another publication re-
ported that the 30-day donor complication rate
was 9.8 percent for two surgeons performing 500
surgeries. At a mean follow-up of 32.8 months
for 500 laparoscopic donor surgeries, long-term
donor complications consisted of 11 cases of
hypertension, nine cases of prolonged pain or
paresthesia, two incisional hernias, one small

bowel obstruction requiring laparoscopic lysis
of adhesions, and one hydrocele requiring re-
pair.20 A third study found the overall rate of
complications in the investigated series of 253
surgeries to be 10.3 percent, including seven in-
traoperative complications (2.8 percent), three
of which required open conversion; and 19 post-
operative complications (7.5 percent), three of
which required re-exploration for bleeding.21

The inaccuracy of data reported by Testa and
colleagues is only partly due to an incomplete
literature search. The real problem is the lack
of living donor registries, a concern expressed
by many transplant researchers.22 One reason
that this is so problematic is the long-term health
consequences of living kidney donation. Testa
and colleagues have focused on the short-term
risks of liver and kidney donation, but fail to
consider the less well documented long-term
risks. Whereas livers regenerate, kidneys do not,
and the solitary remaining kidney in a living
kidney donor must do all the work. While the
remaining kidney will increase its work load, it
will not come close to full restoration. And the
long-term risks of living kidney donation are
not trivial. To date, more than 250 individuals
who have donated a kidney have subsequently
developed end-stage renal disease (ESRD).23

This is particularly acute in African-Americans
and young donors.24 The lifetime risk remains
unknown because of the lack of registry data.

Testa and colleagues then consider the risks
of cosmetic plastic surgery. They note that “Cos-
metic plastic surgery is not free of complica-
tions or mortality. For certain complicated re-
constructive procedures, cosmetic surgery pa-
tients must remain under general anesthesia for
as long as, or longer than, the most complicated
living organ donor operation.” They claim that
pulmonary embolisms have been reported at an
incidence as high as 6 percent in patients un-
dergoing abdominoplasty, a common cosmetic
surgery procedure, and that mortality from li-
posuction has been reported to occur in one in
every 5,000 procedures; but they do not pro-
vide any references. A review of the literature
finds that Testa and colleagues are correct in
noting that the risks of some plastic surgery pro-
cedures are significant, particularly in obese
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patients,25 and in surgeries in which several
procedures are performed during a single op-
eration.26 Particular procedures also have higher
risks; abdominoplasty has one of the highest
rates.27 One study found a 1.2 percent incidence
of deep venous thrombosis and a 0.8 percent
incidence of pulmonary embolus.28 But, when
combined with other abdominal procedures, the
incidence of pulmonary embolus increases
(with reports ranging from 1.1 percent to 6.6
percent risk).29 Most other procedures have a
lower rate (usually less than 1.5 percent).30 One
large multicenter series reported by Grazer and
de Jong evaluated a database of approximately
496,000 patients from 917 different plastic sur-
geons, and reported pulmonary embolus as the
largest single cause of mortality, affecting 4.6
per 100,000 patients (0.005 percent).31

The risks of morbidity and mortality in plas-
tic surgery procedures are also greater in office-
based surgery facilities or “surgicenters,” where
there is less oversight and the procedures may
be performed by nonboard-certified plastic sur-
geons. In Florida, a number of highly publicized
deaths in surgicenters led to several moratoria
on these facilities and greater state regulation.32

Thus it is incorrect for Testa and colleagues
to report that the risks in cosmetic plastic sur-
gery are comparable to the risks in solid organ
donation. There are real risks in cosmetic plas-
tic surgery, but these risks are greatest when
combined with other procedures and when for-
mal plastic surgery training and institutional
oversight are not optimized. Still, they are much
lower than the risks of donor nephrectomy or
lobar hepatectomy. In addition, it does not help
to compare all plastic surgery procedures and
all organ donations, because each procedure can
have a very different risk profile. In Testa’s own
field, the focus on assessing live donors for liver
donation is on short-term peri- and post-opera-
tive risks, whereas the focus in living kidney
donation is both on short-term risks associated
with the operation, but, more importantly, on
the possibility of long-term health risks, an is-
sue not even raised in the article.

The third similarity described by Testa and
colleagues is that both types of patients experi-
ence coercion. Strictly speaking, neither living

donors nor plastic surgery candidates experi-
ence “coercion,” which refers to the situation
in which force or intimidation is used to obtain
compliance.33 Testa and colleagues are referring
to the pressure that both types of surgical can-
didates may perceive or experience by third-
parties. However, they do not provide any ref-
erences for this concern. Nor do the authors
consider whether the type of pressure felt by
the two parties is morally equivalent. They are
not, in part because of the potential conse-
quences: the failure to undergo donation may
result in a dead relative, versus the failure to
undergo cosmetic surgery may result, at most,
in an unhappy spouse or employer, or perhaps
a lost job.

What type of pressure do the two types of
surgery candidates experience? The plastic sur-
gery literature suggests that the main pressure
may be due to societal conceptions of beauty,34

but there are no data to show how often this
pressure is from a direct contact. Plastic sur-
gery standards do recommend counseling for
patients who are motivated to undergo cosmetic
surgery, if their goal is to please a third party:
“The correct motivation for an esthetic opera-
tion is an internal one—to make you feel better
about yourself. Other people may not even no-
tice the change.”35

The concern about a sense of external pres-
sure in living donation has been acknowledged
in the transplant literature since the earliest case
reports. Fellner and colleagues interviewed
early living kidney donors whose recipients all
had poor outcomes due to the lack of immuno-
suppressant. All stated their decision was vol-
untary.36 Goldman and colleagues studied the
first 22 parents who had an assessment to serve
as a living liver donor for their child. One was
excluded on medical grounds and one declined
to participate after initial consent, even though
it may have meant the death of the child, pro-
viding evidence that at least some parents could
decline, even when their child might die on the
deceased donor liver waiting list.37 To reduce
the likelihood of undue pressure, the transplant
community has responded by implementing
several processes. First, all living donors must
undergo a psychological evaluation in which
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motivation is explored. If the donor continu-
ally describes his motivation as “I feel pres-
sured,” the transplant team may reject the pa-
tient from donation. Second, all living donors
have a donor advocate or donor advocate team
who ensure that the donor’s motivation is not
due solely to external pressure, but rather that
the donor is intrinsically motivated to donate.38

Thus the three similarities described by
Testa and colleagues are not similar when the
issues are explored in further detail. The main
premise driving their arguments is that the pro-
cedures and processes are similar, and so they
should be treated similarly. But they are not
similar, and so the main premise is false, and
the argument for similar treatment fails.

THE DIFFERENCES

Testa and colleagues point out three attitu-
dinal differences between transplant donors and
plastic surgery patients which, they argue, are
unjustified: (1) living donors are perceived as
vulnerable, whereas cosmetic surgery patients
are perceived as autonomous; (2) there is greater
focus on the psychological state of the living
donor than on the plastic surgery patient, lead-
ing to higher rates of candidacy rejection; and
(3) there is greater intrusion into the social sup-
port network and financial security of the do-
nor than on the plastic surgery patient. Let us
consider whether these differences are morally
legitimate.

We agree with the first claim, that transplant
donors are perceived as vulnerable. The reason
is that demand for deceased donor kidneys is
much greater than the supply, and so potential
candidates are encouraged to find a living do-
nor. Prospective donors are asked to compro-
mise their short-term (kidney and liver) and
long-term (kidney) health for the benefit of a
third party. In contrast, a plastic surgery candi-
date chooses to take risks for her or his own
benefit. The transplant scenario involves two
individuals as patients, whereas the plastic sur-
gery scenario has only one patient.

The difference between deciding about risks
and benefits for a procedure that involves one
person who consents for him- or herself is dif-

ferent than a procedure that involves two per-
sons, one who will consent to be exposed to
physical risks for the physical benefit of a sec-
ond party. This is not to deny that both parties
may experience psychological benefits as well.
But from the perspective of the surgeon who
must make not only a medical but also a moral
decision of whether or not to operate, the issue
of operating on a healthy person for the benefit
of another is the crux of the decision in the do-
nor transplant world.39 Maternal-fetal medicine
physicians face a similar issue in proposing fe-
tal surgery, which requires operating on a
healthy pregnant woman for the potential ben-
efit of her fetus. However, in these cases, it is
the pregnant woman who must consent for both
herself and the fetus. In living donor transplant
surgery, in contrast, surgeons operate on a
healthy individual patient for the physical ben-
efit of another, with the consent of both. That
is, the donor knows that there is another per-
son dependent upon his or her action, and that
the decision may be life or death for the other.
The cosmetic surgery candidate is less vulner-
able, because the decision is rarely about life
and death, and the benefits and risks accrue to
the same individual.

The vulnerability of a transplant donor is
further magnified because of how the patient
arrives at a pre-operative consultation. In the
case of a plastic surgery patient, it is the patient
who decides that he or she wants to change his
or her physical appearance and takes the initia-
tive to locate a surgeon. In contrast, leaving aside
the dozens of individuals who have agreed to
donate to a stranger, living donors generally seek
surgical consultation only after being informed
by a family member or friend that they need a
living donor. The timing in organ donation,
then, is imposed by the needs of another, and
urgency creates additional pressure. As we have
noted, this urgency may compromise the auton-
omy of a potential donor.

Testa and colleagues make the point that
“while there may be some inner pressure to
donate, for the most part in Western culture,
tremendous familial coercive pressure on do-
nors is rare.” Their description is correct, and
there are processes in place to prevent dona-
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tion from individuals who experience such pres-
sure. Transplant programs employ a living do-
nor advocate (or donor advocate team), requir-
ed by federal mandate, for two purposes: to en-
sure that a candidate is informed and that the
decision is voluntary.40 The living donor advo-
cacy program thus enhances a patient’s autono-
my by promoting the capacities for making an
informed and voluntary consent.41

How frequently cosmetic surgery patients
undergo procedures because of pressure from a
third party is unknown. However, plastic sur-
geons do exhort each other to identify those
patients who are “unsuitable for plastic surgery”
including the “surgiholic,” those facing marital
or familial disapproval, those who are pushed
into surgery by others, and those with body
dysmorphic disorder.42 The reasons to reject the
patients are both patient- and physician-ori-
ented: (1) the increased risk of multiple surger-
ies, (2) the decreased likelihood of being satis-
fied with the results, and (3) the increased like-
lihood of being litigious.43 To the extent that
some candidates feel external pressure, they are
vulnerable. This would argue for greater pro-
tection for them and not for less protection for
donors. To the extent that Testa and colleagues
are correct that some plastic surgery patients
feel a degree of pressure by family members or
other third parties to undergo surgery, a patient
advocate or psychological counseling would be
useful.

The second claim by Testa and colleagues
is that there is greater focus on the psychologi-
cal state of a living donor than on the plastic
surgery patient, leading to higher rates of can-
didate rejection. One reason for the emphasis
on the living donor’s psychological health is to
ensure voluntariness. If there were enough de-
ceased donor organs, or if replacement organs
could be created by stem cells, no one would
ask a relative to serve as a living donor. Or, more
accurately, no transplant surgeon would agree
to remove a solid organ from a healthy person
for the benefit of another, since it would not be
necessary. Because of the scarcity, individuals
in end-stage organ failure are encouraged to seek
out healthy individuals to serve as donors. The
transplant team colludes with the recipient by

evaluating the potential donor for a surgical
procedure performed to benefit the recipient.
Thus, the transplant team is partly responsible
for agreeing to expose a healthy donor to risk
when it removes a healthy organ from an indi-
vidual to benefit a third party.44 To ensure the
voluntariness of the donor and to ensure that
the donor is not experiencing undue pressure
to donate against his or her own best judgment,
the donor will undergo a thorough psychologi-
cal evaluation. The cosmetic plastic surgery
patient is unhappy with his or her physical ap-
pearance and seeks help to change his or her
appearance to promote his or her own psycho-
logical well-being. There is a difference. To the
extent that Testa and colleagues are right that
many cosmetic plastic surgery patients undergo
procedures due to pressure from a third party, a
more stringent consent process and/or the rou-
tine involvement of other health professionals
may help surgeons uncover threats to autono-
my and help prospective cosmetic surgery pa-
tients decide whether this is something they
want to do for themselves.

The third claim by Testa and colleagues is
that there is greater intrusion into the social sup-
port network and financial security of a donor
than that of a plastic surgery patient. This is
true, and for a good reason. There are now more
than anecdotal data showing that, post dona-
tion, living donors experience some difficulties
in obtaining insurance,45 whereas no problems
with insurability after plastic surgery have been
identified in the literature.

It is ironic that transplant teams are more
focused on social support and financial status
due to a significant difference that is not noted
by Testa and colleagues: the financial differ-
ences between donor surgery and plastic sur-
gery. In general, it is the recipient’s insurance
that pays for a donor’s surgery and for short-
term post-operative complications. Virtually all
U.S. citizens who develop end-stage renal dis-
ease are eligible for insurance from the federal
government (Medicare).46 As such, society pays
for the living donor’s surgery. In contrast, much
cosmetic plastic surgery is paid for out of pocket,
and often in advance. If there are operative com-
plications, they may or may not be covered by
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insurance. That the recipient (or society) pays
for the living donor procedure makes it finan-
cially easier for someone to be a donor than to
have plastic surgery, and is why a transplant
team feels partly responsible for a donor’s well
being. The transplant team endeavors to help
the recipient, in collusion with the donor and
society at large.

Testa and colleagues suggest that there are
several differences between how we evaluate
cosmetic surgery patients and potential trans-
plant donors. They argue against characteriz-
ing a living donor as vulnerable (or at least as
more vulnerable than a plastic surgery candi-
date); that there is too much attention paid to a
donor’s psychological state; and that there is too
much intrusion into the social support of liv-
ing donors, but not of plastic surgery candidates.
These differences are real and justified. Living
donors are more vulnerable because donation
places them at risk of self-harm to benefit a third
party, justifying a more thorough psychological
work up. There is a more extensive clinical work
up as well, to assess a donor’s organ adequacy
and residual functional reserve, and because of
the generally greater risk of short- and long-term
adverse medical sequelae without any benefit
of personal health improvement. Finally, the
need for help in the performance of activities
of daily living in the post-operative convales-
cence period is complicated when two patients
(donor and recipient) need assistance from the
same cohort of support individuals, a problem
not encountered for a cosmetic surgery patient.
The unique characteristics of living organ do-
nation justify the more elaborate and multi-
stepped processes used to educate living donor
candidates so that they can give truly informed
consent.

Although not mentioned by Testa and col-
leagues, a key difference between transplant
donors and cosmetic plastic surgery patients is
the consent process that each undergoes. Con-
sent for cosmetic plastic surgery procedures
typically takes the form of a standard consent
for an operative procedure. A surgeon or surro-
gate explains the risks of the operation to the
patient, either in a pre-operative office visit or
just prior to the surgery in the hospital or out-

patient surgicenter. The patient then signs a con-
sent document. There are opportunities for con-
sultation with other healthcare professionals,
if deemed necessary. Consent for a transplant
donor, however, is a multistep process, begin-
ning with consent to undergo evaluation for do-
nation and including separate discussions of the
planned donation with different members of a
multidisciplinary transplant team. Typically, a
team is comprised of a nurse who coordinates
the potential donor’s medical evaluation, a so-
cial worker who assesses the potential donor’s
psychosocial status, an independent physician/
healthcare professional who acts as the poten-
tial donor’s advocate, and a surgeon. Psychiat-
ric consultation, consultation with other medi-
cal specialists, and with a financial specialist
(also members of transplant programs), are avail-
able as needed. Suitability for organ donation
is a consensus decision by this team. As with
plastic surgery procedures, an operative consent
is obtained by a surgeon or surrogate. The dif-
ferent processes reflect the different degrees of
risk and that, in living donor transplantation,
the clinical benefit accrues to a third party.

RECOMMENDATIONS

Let us assume that Testa and colleagues are
right that transplant teams are paternalistic to-
wards potential living donors and plastic sur-
geons show respect for their patients’ autono-
my. To the extent that cosmetic plastic surgery
candidates are as vulnerable, psychologically
at risk, and/or in need of the same social sup-
ports as transplant donor candidates, Testa and
colleagues have not provided arguments why
we should reduce the evaluation and require-
ments for living donors. Instead, they may have
provided reasons why we should increase scru-
tiny for cosmetic plastic surgery candidates.

There is some support in the plastic surgery
literature for greater protection of cosmetic sur-
gery patients, or at least for a greater emphasis
on the moral principles of professional respon-
sibility and beneficence.47 Marcia Spear, a plas-
tic surgery nurse practitioner, explains: “as en-
hancement procedures are elective and based
on patient choice, the ethical principle of au-
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tonomy becomes a dilemma for the provider. It
becomes more of an ethical responsibility not
to succumb to patient desires alone. It becomes
apparent that it is necessary to develop frame-
works that resolve such dilemmas in this spe-
cialty area.”48 Likewise Ross Zbar, a plastic sur-
geon, and colleagues write that plastic surgeons
do not perceive autonomy as the only guiding
principle, and argue that society holds them to
a higher standard: “society anticipates that plas-
tic surgeons will make ethical decisions that are
solely in the best interests of their patients.”49

In developing the arguments for their article,
Testa and colleagues assume that plastic sur-
gery candidates are otherwise healthy adults
who seek a minor procedure. However, many
cosmetic surgeries are not so minor, and candi-
dates are not always healthy. Some higher risk
cosmetic surgeries involve obese candidates
who are at increased risk for certain complica-
tions: “Honouring autonomy might become
problematic as operative risk increases. Risk
inherent in the type of procedure (e.g., exten-
sive liposuction) may be compounded with pre-
existent disease, bringing respect for autonomy,
professional duty, and nonmaleficence into con-
flict.”50 That is, the principle of patient autono-
my does not imply an absolute right to choose
to undergo any procedure, regardless of risk.
Surgeons do not have an obligation to accede
to any request from an autonomous patient. In-
deed, surgeons have an obligation of nonmalef-
icence to refuse such requests when procedures
involve significant physical or psychological
risk.

In some respects, then, it is the autonomy
of living organ donors that is truly valued. Trans-
plant teams expend a great deal of time and re-
sources to promote and respect patients’ rights
to decide affirmatively or negatively. Plastic
surgeons and plastic surgery candidates, on the
other hand, are generally aligned in focusing
on candidates’ right to say yes.

CONCLUSION

Testa and colleagues argue that transplant
physicians are paternalistic and that there are
lessons they can learn from their plastic sur-

gery colleagues. This argument assumes an in-
complete conception of autonomy that focuses
solely on its negative component, ignoring the
role of healthcare professionals to empower
patients to make better decisions. The authors
also argue that differences in the treatment of
candidates for living donor surgery and cos-
metic plastic surgery are unjustified; we con-
tend that these differences are justified, given
the different risks and benefits.

 Even if the two surgeries are qualitatively
different, the question of a surgeon’s role in pa-
tients’ decision making remains relevant. A
transplant surgeon, as a member of a multidis-
ciplinary team, collaborates with prospective
donors in a model of shared decision making to
promote prospective donors’ capacity to make
decisions that truly reflect their own interests.
If ultimately the consensus of the multidisci-
plinary team is that a candidate is not appro-
priate for donation, and a candidate disagrees,
the transplant team and physician can respect
the candidate’s moral agency and autonomy by
referring him or her to another transplant pro-
gram for re-evaluation. Given the issues raised
about the physical and psychological risks in-
herent in cosmetic plastic surgery, it may be that
plastic surgeons need to examine whether they
adequately educate and empower patients to be
able to make informed and voluntary decisions.
That is, it may be that plastic surgeons, and not
transplant surgeons, need to re-assess their prac-
tice and place greater emphasis on shared deci-
sion making.
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ABSTRACT

Background and Purpose
Many critically ill patients in intensive care units (ICUs)

are unable to communicate their wishes about goals of care,
particularly about the use of life-sustaining treatments. Sur-

The Effect of Completing a Surrogacy
Information and Decision-Making Tool upon

Admission to an Intensive Care Unit on
Length of Stay and Charges

Carol W. Hatler, Charlene Grove, Stephanie Strickland,
Starr Barron, and Bruce D. White

rogates and clinicians struggle with medical decisions be-
cause of a lack of clarity regarding patients’ preferences, lead-
ing to prolonged hospitalizations and increased costs. This
project focused on the development and implementation of
a tool to facilitate a better communication process by (1) as-
suring the early identification of a surrogate if indicated on
admission and (2) clarifying the decision-making standards
that the surrogate was to use when participating in decision
making. Before introducing the tool into the admissions rou-
tine, the staff were educated about its use and value to the
decision-making process.

Project and Methods
The study was to determine if early use of a simple

method of identifying a patient’s surrogate and treatment
preferences might impact length of stay (LOS) and total hos-
pital charges. A pre- and post-intervention study design was
used. Nurses completed the surrogacy information tool for
all patients upon admission to the neuroscience ICU. Sub-
jects (total N=203) were critically ill patients who had been
on a mechanical ventilator for 96 hours or longer, or in the
ICU for seven days or longer. The project included staff edu-
cation on biomedical ethics, critical communication skills,
early identification of families and staff in crisis, and use of a
simple tool to document patients’ surrogates and previously
expressed care wishes. Data on hospital LOS and hospital
charges were collected through a retrospective review of
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medical records for similar four-month time frames pre- and
post-implementation of the assessment tool.

Results
Significant differences were found between pre- and

post-groups in terms of hospital LOS (F=6.39, p=.01) and
total hospital charges (F=7.03, p=.009).

Conclusions
Project findings indicate that the use of a simple ad-

mission assessment tool, supported by staff education about
its completion, use, and available resources, can decrease
LOS and lower total hospital charges. The reasons for the
difference between the pre- and post-intervention groups
remain unclear. Further research is needed to evaluate if the
quality of communications between patients, their legally au-
thorized representatives, and clinicians—as suggested in the
literature—may have played a role in decreasing LOS and
total hospital charges.

The Patient Self-Determination Act (1990)
(PSDA) required healthcare facilities that re-
ceive federal funds to provide patients with in-
formation upon admission that might help fa-
cilitate better medical decision making.1 One of
the mandates of the PSDA dictates that facili-
ties inquire about advance directives and note
responses in the medical record. Advance di-
rectives exist to inform and guide decision mak-
ing when patients are unable to voice their
wishes, yet few hospitals have processes in
place to consistently honor advance directives.
Since deaths in ICUs account for nearly 20 per-
cent of those who die in hospitals, managers of
hospital ICUs are key to ensuring that advance
directives requirements are met.2 ICU deaths are
often uncomfortable situations for patients’
families and careproviders. Among the most
challenging aspects are identifying the patients’
wishes and locating surrogate decision makers
for end-of-life care when the patient is unable
to speak on his or her own behalf. Strategies for
ensuring that the patient’s wishes are met can
minimize confusion and frustration, improve
families’ and caregivers’ satisfaction, shorten
hospitalizations, improve documentation, and
reduce costs of unnecessary and unwanted care.
However, reported strategies to do this have
been largely disappointing.3 One reason for

unsatisfactory results might be a failure to ad-
dress conflicts between families and healthcare
team members, resulting in delays in decisions
regarding the patient’s wishes for treatment.

ABOUT THIS PROJECT

The project described in this article in-
volved using a simple assessment tool in a neu-
roscience ICU to promote discussions around
end-of-life care and to identify a proxy decision
maker when needed. Those involved in the
project developed, implemented, and evaluated
a user-friendly assessment tool (see figure 1) for
nurses to gather needed information and to help
legally authorized representatives understand
proxy decision-making standards as early as
possible during hospitalization. Secondarily, as
preparatory to the intervention, staff were re-
quired to attend a mandatory four-hour, com-
petency-based inservice training session. The
staff education focused on:
1. Dealing with exceptional families and stress-

ful situations by recognizing conflict trig-
gers for staff and families and involving
available hospital resources as quickly as
possible (such as managers, ethics consul-
tation services, pastoral care, and patient
representatives);

2. Understanding the project tool and the ba-
sic ethical concepts critical to its implemen-
tation and value, to better communications;
and

3. Reflecting on cultural and spiritual tradi-
tions and mechanisms to demonstrate sen-
sitivity to difference.

The interactive session was lead by the
institution’s senior patient relations coordina-
tor, clinical nurse managers (both of whom hold
master’s degrees in bioethics), and the director
of pastoral care.

LITERATURE REVIEW

The importance of effective interdiscipli-
nary intervention and communication has been
demonstrated in a variety of ICU settings; some
have suggested that a lack of communication
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and collaboration may be responsible for as
many as 70 percent of reported adverse events.4

Communication about end-of-life issues has
only recently been described in the literature,
and literature searches from CINAHL (Cumula-
tive Index to Nursing and Allied Health Litera-
ture) and Medline using the phrase “advanced
directives and implementation” yielded only
seven journal articles. None of the articles de-
scribed strategies for identifying and imple-
menting patients’ wishes for end-of-life care.

Dowdy and colleagues evaluated an inter-
vention in end-of-life decisions for ICU patients
who were at risk for dying, using a retrospec-
tive records review.5 The investigators deter-
mined that those who experienced a “proactive
ethics consultation” (contact with the patient’s
physician when the patient had been placed on
mechanical ventilation for 96 hours or more)
had significantly more do-not-resuscitate (DNR)
orders, more end-of-life decisions documented,
greater quality of communication, and shorter

length of ICU stay (six
days less, on average).

In a similar population
of patients, Ahrens, Yan-
cy, and Kollef examined
the use of a team (physi-
cian and clinical nurse
specialist) who talked
with patients and family
members daily about clin-
ical goals and options,
compared to “standard”
methods of communica-
tion with caregivers.6 The
authors reported that the
intervention group had re-
duced ICU and hospital
LOS and a reduction in
costs of care, on an aver-
age, of $14,000 per per-
son.

Kirchoff and others
noted that, while initia-
tion of decision making
for withdrawal of life-sup-
port was documented for
identified patients, only
32 percent of patients had
documented advanced di-
rectives and 84 percent
had documented resusci-
tation status.7 The inves-
tigators determined that
more complete documen-
tation could serve as a ba-
sis for consistent actions
and giving of information
among caregivers, andFigure 1. Surrogacy Information and Decision-Making Tool—Page 1
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could provide needed legal foundation for care-
giving activities.

Additional investigations suggest that con-
cerns such as social issues, unrealistic family
expectations, and poor communication with
healthcare providers compound end-of-life ac-
tivities, leaving families and clinicians frus-
trated.8 A study conducted in 22 hospitals in
France used a family conference and brochure
for ICU patients at the end of life.9 Family mem-
bers who received the intervention (N=126) re-
ported being better able to express their emo-
tions and experienced fewer psychological
events. In addition, pa-
tients in the experimental
group had fewer non-ben-
eficial interventions fol-
lowing the family confer-
ences. Clearly, inadequate
communication among
clinicians or between
careproviders and ICU pa-
tients and family mem-
bers about end-of-life is-
sues can create significant
ethical and patient care
concerns.

Assessing a patient’s
decision-making capacity
on admission and asking
questions about the pati-
ent’s previously docu-
mented or verbally ex-
pressed preferences re-
garding possible treat-
ment options can lay a
foundation for good com-
munication. This can in-
clude identifying the pa-
tient’s surrogate, if the pa-
tient lacks decision-mak-
ing capacity, and noting
the surrogate’s contact in-
formation in the medical
record in a way that can
be readily retrieved. This
allows the treatment team
to identify the patient’s
surrogate early in the hos-

pitalization and resolves any disagreement or
conflict as to the identity of the patient’s legally
authorized representative. Conversation with a
surrogate as soon as possible after a patient’s
admission allows the treatment team to help
the surrogate understand his or her role in the
decision-making process and how to make de-
cisions according to accepted standards (the
substituted judgment standard if the patient ex-
pressed a treatment preference clearly and con-
vincingly that applies in the given situation or
the best interest standard if the patient’s wishes
are unknown or unclear).

Figure 1, Continued. Surrogacy and Decision-Making Tool—Page 2
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After reviewing the articles by Dowdy and
colleagues, Ahrens and colleagues, and Kirchoff
and colleagues particularly, one may be left to
wonder what might be the impact on LOS and
total hospital charges, with a far more limited
and much less costly effort, by focusing only
on facilitating the identification of a surrogate
(if required), assisting the surrogate with infor-
mation about proxy decision-making standards,
and educating the nursing staff about issues
central to surrogate decision making. In such a
study, there would be no “pro-active” ethics
consultation by individuals or teams; there
would be no medical director/clinical nurse
specialist teams talking with patients and fami-
lies instead of attending physicians and con-
sultants; there would be no special attempts to
clarify or document advance directives and DNR
orders than would have been done otherwise.
Such a project would involve shoring up or
strengthening existing processes and supports.
Such a research effort would not require addi-
tional personnel to implement, and might be
viewed as an attempt to improve the ability and
accuracy of the admission nurse to gather and
record information that is part of a routine, and
to enhance the bedside nurse’s skills in assist-
ing surrogates to understand medical decision-
making standards and involve existing services
(for example, ethics consultation services, pas-
toral care, and patient relations coordinators)
when indicated.

PROJECT MATERIALS AND METHODS

The project setting was a 64-bed neurosur-
gical ICU in a 650-bed, Level One Trauma Cen-
ter and teaching hospital in Arizona. A pre- and
post-intervention design was used with patient
information drawn from retrospective chart re-
view. Patients’ eligibility criteria included those
who (1) received mechanical ventilation for 96
hours or longer, or (2) remained in the ICU for
seven days or longer, yet still met criteria for
ICU care and were not awaiting transfer to a
lower level of care. Patients’ demographic in-
formation included age, gender, admitting di-
agnosis and co-morbidities, admitting service,
surgical and interventional procedures, hours

of mechanical ventilation, hospital LOS, and
hospital charges.

Approval from the organization’s institu-
tional review board was obtained before the
study began. Patients’ confidentiality was main-
tained by assigning a code number to each eli-
gible subject. Inter-rater reliability was estab-
lished by having data collectors independently
review medical records of three randomly se-
lected patients who met eligibility requirements.
With agreement among raters established at 92
percent, study data collection proceeded with
consecutive patients who met project criteria.
Record review for each subject required about
30 minutes.

SURROGACY INFORMATION AND
DECISION-MAKING TOOL

The admitting nurse completed the surro-
gacy information and decision-making tool (see
figure 1) for all patients upon admission to the
ICU. This tool focused on assessing patients’
decision-making capacity and identifying infor-
mation needed in case of current or potential
incapacity of the patient. This information in-
cluded completed advanced planning docu-
ments and the name and contact information of
the legally authorized proxy decision maker.
The tool was user friendly, easy to recognize on
bright orange paper, and placed in the front of
patients’ charts for quick access. On the reverse
side of the assessment tool was a resource guide
listing basic ethical concepts including compe-
tency/capacity, informed consent and comfort
care, and the state surrogate decision maker’s
statute. For patients and family members, an
informational leaflet (see figure 2) explaining
the benefit of advance directives and concepts
such as substituted judgment and the best in-
terest standard was provided at the time of ad-
mission to aid in decision making. English and
Spanish versions were available. In preparation
for rolling out the new information tool, staff
members received four hours of education about
basic ethical principles, cultural and spiritual
sensitivity, and dealing with personal and pro-
fessional conflicts when involved in certain
typical situations (see table 1).
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RESULTS

Closed medical records for subjects who
met inclusion criteria were reviewed. Data were
collected for subjects admitted from September
through December 2008 (n=105) before use of
the assessment tool, and for subjects admitted
from October 2009 through January 2010 (n=98)
after use of the tool began. A power analysis
indicated that this sample size yielded a power
of .80. Data were analyzed using Statistical Pack-
age for the Social Sciences (SPSS, version 11.5).

Descriptive data in the pre- and post-groups
(see table 2) indicate that the two patient groups
were similar in terms of mean age (56.78 years
versus 57.26 years), gender composition (60 per-
cent versus 58 percent male), and number of
co-morbidities (2.9 versus 2.85). Admitting di-
agnoses were also similar for
pre- and post-assessment, with
the majority of patients admit-
ted with neurosurgical prob-
lems (62 to 70 percent) or neu-
rologic conditions such as men-
ingitis (16 to 20 percent). Pa-
tients’ satisfaction scores—
which traditionally are very
high for the institution’s neuro-
science units—as collected by
an independent system con-
sulting firm for the pre- and
post-intervention periods, were
not statistically dissimilar.10

Also, the Medicare case mix in-
dex for the groups, pre- and
post-intervention, was not sta-
tistically different. Patients’ dis-
positions following the hospi-
talization (see table 3) included
home, rehabilitation (rehab) fa-
cility, long-term acute care
(LTAC) facility, extended care
(ECF) or skilled nursing facil-
ity (SNF, including hospice ad-
missions), and death. While the
percentage of patients dis-
charged to each setting differed
between the two groups, the
differences were not statisti-

cally significant, and reported mortality rates
are consistent with those described by others.11

Since the number of ventilator-free days was
significantly related to hospital LOS (r=.614,
p=.01), ventilator-free days of hospitalization
were calculated for each group as a percentage
of hospital LOS. There were no statistically sig-
nificant differences between groups for this
outcome variable (pre-tool use mean=54.2 per-
cent, post-tool use mean=55.6 percent).

Significant differences were noted, how-
ever, in several outcome variables including
hospital LOS (21 days for the pre-assessment
tool group versus 15 days for the post-assess-
ment tool group). Total hospital charges also
differed between groups; the mean charge for
the pre-assessment tool group was $305,448,
while the mean total charges for the post-assess-

Figure 2. Informational leaflet
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TABLE 1. Mandatory four-hour staff inservice topics

Part 1: Exceptional families: patient relations coordinator
A. Why some families are “exceptional.”
B. How may I identify someone’s emotional level and use scripting to better communicate with emotionally charged

people?
C. What “color” is the family? (family triage team assessment decision grid) (paradigm situations: neutral, annoyedde-

escalating, escalating, victimized)
D. What “color” am I? (staff behaviors assessment guide) (appropriate staff responses in paradigm situations)
E. What are our professional responsibilities to patients and families?

Part 2: Medical ethics and medical decision-making basics: clinical nurse managers (who also serve on the institution’s
ethics consultation service)
A. What are the four principles of healthcare ethics?
B. Define “capacity,” “competency,” “proxy,” and “surrogate.”
C. How does one obtain informed consent?
D. Explain the surrogacy information and decision-making tool.
E. Using hypothetical cases for illustrations, discuss several situations in which the tool may be helpful.

Part 3: Cultural and spiritual sensitivity: pastoral care director
A. How may we improve cultural awareness and sensitivity?
B. How may I become more culturally sensitive or self-aware?
C. What are the elements of family-centered care?
D. How might patients and families express culture and spirituality?
E. Describe nursing interventions that demonstrate cultural and spiritual sensitivity.
F. Discuss nursing interventions that provide support to dying patients and their families.

ment tool group was $241,132 (see table 2).
Using analysis of variance, statistically signifi-
cant differences were identified between pre-
and post-intervention use groups for hospital
LOS (F=6.39, p=.01) and hospital charges
(F=7.03, p=.009). No other statistically signifi-
cant differences between groups were identified.

DISCUSSION

These findings suggest that early identifi-
cation of surrogate decision makers and atten-
tion to honoring previously expressed patients’
wishes can lead to improved outcomes, includ-
ing decreased LOS and reduced cost. The as-
sessment tool was relatively inexpensive to ad-
minister (estimated cost of the project was about
$35,000 in direct costs), yet the return on in-
vestment was deemed substantial by the orga-
nization. Costs included the time required for
tool development, printing of the educational
materials, and instructor time in staff training;

there was no off-service cost or allocation for
the more than 220 staff who attended the
inservice training sessions that were offered at
multiple times to include all shifts and rotations.

The literature suggests that many families
have disagreements about end-of-life treatment
decisions for loved ones, discontinuation of
treatment, and use of hospice care, so it is not
unusual that the patients and families involved
in this project experienced such conflict both
in pre- and post-intervention groups.12 Our re-
sults indicate that the use of the assessment tool
helped families to consistently identify and ac-
knowledge surrogate decision makers and to
improve communication via a single family
spokesperson. This consistency, in turn, de-
creased confusion and focused attention on the
patient’s wishes, thus producing a more clearly
defined treatment plan from admission to dis-
charge from the ICU.

The intervention did not eliminate all dif-
ficult family situations; however, in general,
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TABLE 2. Discharge dispositions

Home (%) Rehab facility (%) LTAC (%) ECF/SNF  (%) Death (%)

Pre-intervention 22.9 20.8 16.7 28.1 11.5
Post-intervention 19.6 21.7 5.2 35.1 17.5

LTAC = long-term acute care; ECF = extended care facility; SNF = skilled nursing facility

TABLE 3. Patients’ demographic characteristics and descriptive results

Variable Pre-intervention Post-intervention

Mean age (years) 56.78 (s.d. = 14.5) 57.26 (s.d. = 16.2)
Male sex 60% 58%
Number of co-morbidities 2.9 (s.d. = 1.3) 2.85 (s.d. =1.2)
Documentation quality score 3.01 (s.d. = 1.2) 3.32 (s.d. = 1.3)
Hours of mechanical ventilation (days)* 245.9 (s.d. = 248.7) 206.02 (s.d. = 154.3)
Length of stay (days)* 21.1 ( s.d. = 10.9) 15.45 ( s.d. = 8.8)
Average hospital charges* $305,448 (s.d. = $156,376) $241,332 (s.d.= $135,067)

*Statistically significant differences, p<.01

conflicts were addressed earlier in the patient’s
stay, before they could escalate. Staff members
reported being better equipped to address fami-
lies’ concerns as a result of cultural and spiri-
tual training, improved communication skills,
having enhanced knowledge of ethical prin-
ciples, and dealing more effectively with their
own moral distress and that of exceptional fami-
lies.

For the organization, an obvious benefit of
the intervention was a reduction in family con-
flicts requiring administrative involvement.
When conflicts intensify to the extent that se-
nior organization members need to be involved,
considerable time and emotional effort are of-
ten needed to achieve resolution. Early recog-
nition and intervention through use of the as-
sessment tool decreased the need for this level
of involvement.

An unanticipated benefit of the interven-
tion was the significant decrease in hospital LOS
and subsequent cost savings associated with
care. The reduced LOS also improved how
quickly patients moved through the organiza-

tion, with more appropriate LOS, allowing the
organization to more readily meet the needs of
patients during admission through the place-
ment of patients after hospitalization. The as-
sessment tool improved clarity about treatment
goals, with both reductions in LOS and dis-
charge dispositions, through the identification
of surrogates and adherence to the patient’s
wishes.

This project had several limitations, includ-
ing the lack of random assignment and the
venue of a single ICU with a unique patient
population in one state that has a statute allow-
ing for surrogate decision making. The study
was limited to a neuroscience ICU in a large
teaching hospital. It might be very valuable to
repeat the study in other units to see if the re-
sults are generalizable, even within the same
institution. The subjects studied were only a
small subset of total ICU admissions. Even
though patients were enrolled consecutively, the
nature of the strategy used did not allow for ran-
dom assignment to a treatment group versus a
control group. For future projects, use of the
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assessment tool with a more heterogeneous pa-
tient population is suggested. One might won-
der if a randomly selected sample for the ICU
might have produced similar results, since the
study focused on the most acute of a very criti-
cally ill population.

Much work still needs to be done on the
nature of conversations and conflicts at the bed-
side between staff and patients or surrogates and
families as was attempted in the articles by
Dowdy, Ahrens, and Shelton. Because this study
design was more narrow, it may be important
in the future to collect information about any
questions or topics that may have arisen during
the admissions intake process or about ques-
tions regarding capacity, surrogacy, or informed
consent that may have been raised later. It would
have been very helpful to include the amount
of time involved in conflict resolution, informed
consent discussions, and the number of any ICU
procedures that would have required signed
consent forms and review, whether or not the
patient (or the one surrogate identified on ad-
mission) was the individual who actually signed
the form.

Staff completed evaluations for the manda-
tory education sessions; the evaluations appear
to be very similar to standard nursing continu-
ing education evaluations. It may be helpful in
future studies to review any conversations be-
tween nurses and patients, surrogates, and fam-
ily members to learn whether or not any of the
topical material or instructional content was
incorporated into the bedside discussions.

In future studies, it may be important to look
more closely at hospital charges, not as a sum
total, but perhaps as more individual items and
costs to see if one component (such as ICU or
ventilator charges) were a major factor, as com-
pared to other items such as pharmacy charges.

CONCLUSIONS

The key features of the project intervention
that may prove readily adaptable at other hos-
pitals and healthcare institutions are:
• A simple, standardized process—at the time

of admission—for identification of poten-
tial legally authorized representatives,

should patients lack decision-making ca-
pacity;

• A straightforward, easily recognized (bright
orange) form to be completed by the admis-
sion nurse to document the name and con-
tact information of possible surrogate deci-
sion makers;

• Multi-language leaflets for patients, surro-
gates, and family members about the deci-
sion-making standards that should be used
if legally authorized representatives are
asked to participate in conversations about
the goals of treatment when the patient lacks
capacity; and

• A short, practice-based, and focused edu-
cational program designed to help bedside
staff to be more alert and knowledgeable
about patient care situations that might
cause moral distress and anxiety.

Patients, family members, and healthcare
providers all struggle with competing values
and obligations, and such turmoil becomes more
prominent in end-of-life care situations. Opti-
mal patient-centered experiences need to be
consistent with the beliefs and values of those
involved. Use of the assessment tool described
in this article represents an attempt to demon-
strate respect for patients’ beliefs and values and
enable nurses to provide holistic care based on
the desires of patients.
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ABSTRACT

In May 2011, the clinical ethics group of the Center for
Ethics at Washington Hospital Center launched a 40-hour,
three and one-half day Clinical Ethics Immersion Course.
Created to address gaps in training in the practice of clinical
ethics, the course is for those who now practice clinical eth-
ics and for those who teach bioethics but who do not, or who
rarely, have the opportunity to be in a clinical setting.

“Immersion” refers to a high-intensity clinical ethics ex-
perience in a busy, urban, acute care hospital. During the
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Immersion Course, participants join clinical ethicists on work-
ing rounds in intensive care units and trauma service. Par-
ticipants engage in a videotaped role-play conversation with
an actor. Each simulated session reflects a practical, realis-
tic clinical ethics case consultation scenario. Participants also
review patients’ charts, and have small group discussions
on selected clinical ethics topics. As ethics consultation re-
quests come into the center, Immersion Course participants
accompany clinical ethicists on consultations.

Specific to this pilot, because participants’ evaluations
and course faculty impressions were positive, the Center for
Ethics will conduct the course twice each year. We look for-
ward to improving the pilot and establishing the Immersion
Course as one step towards addressing the gap in training
opportunities in clinical ethics.

INTRODUCTION

The need for clinical ethics training oppor-
tunities has become increasingly obvious, thus,
we in the Center for Ethics at Washington Hos-
pital Center, in Washington, D.C., have talked
about how we might contribute to closing this
training gap. The conversations took on greater
urgency when discussion of the need for such

Clinical Ethics Consultation
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training opportunities entered open, general
conversation at the professional association
level at the annual conference of the American
Society for Bioethics and Humanities (ASBH),
which was last held in Washington, D.C., in
2009. Most notably, during the final plenary
session of the 2009 annual ASBH conference,
panelists noted the lack of opportunities for clin-
ical ethics training, with the challenge to high-
volume consultation service hospitals such as
ours to provide such opportunities. After that,
we started shaping the form that such training
might take, given the availability of our faculty,
leadership support, the kinds of experiential
opportunities our particular hospital setting
could best provide, and the ability of the hospi-
tal to absorb a training event without disrup-
tion of patient care responsibilities.

Because Washington Hospital Center (WHC)
is a teaching hospital, there was a reasonable
level of confidence that we would be able to
launch the course without being disruptive to
patient care. It is worth noting that we could
never have conducted, or could plan to conduct
in future, this kind of educational effort with-
out the full and open support of the leadership
of the hospital and the clinicians with whom
we regularly work—which we had from the
outset of the planning process, and to whom
we are most grateful. But even with strong sup-
port from the hospital’s leadership, it was criti-
cal to the success of the pilot, and the ability to
run the course regularly, that there be broad-
based and deep support throughout the hospi-
tal. Towards that end, e-mails and phone calls
went out broadly across all clinical sectors of
the hospital; that is, in addition to seeking phy-
sicians’ support in each section where we ex-
plicitly planned to take our participants, we met
with nurses in the units, explaining what the
Immersion Course was for, how many students
were coming, and providing other details use-
ful to nurses. We made calls and sent e-mails to
physician and nursing leadership, as well as to
line nurses throughout the hospital. We had
personal conversations with many of the phy-
sicians and nurses, particularly our clinical care
facilitators, a special category of hospital nurse
whose job it is to provide systems consistency

to patient care. We spoke with social workers,
chaplains, and many others, and coordinated
closely with our Patient Advocate Department
director, who assisted with logistical details
throughout the hospital in preparation for the
students’ arrival. There was consistent support
throughout the rest of the hospital. The result
of that several-year planning process was our
inaugural course, held 20 through 24 May 2011.

BACKGROUND

WHC is the largest private hospital in the
nation’s capital. A member of not-for-profit
MedStar Health, which includes nine hospitals
in the Washington, D.C./Baltimore, Maryland
metro areas, the hospital center is a 926-bed,
Level 1 Tertiary Care Center that provides care
for adult and neonatal patients, and shares a 47-
acre campus that includes the National Reha-
bilitation Hospital (which is also a member of
MedStar Health).

During fiscal year 2009 (the most recent rec-
ords available), 412,315 outpatient and 42,725
inpatient visits occurred at WHC, including
4,529 births. Regional medical facilities referred
more than 7,000 of their most complicated cases
to the hospital center. WHC has granted privi-
leges to approximately 1,600 physicians, many
of whom are involved in 400 clinical research
trials. There are 26 clinical residency and fel-
lowship programs, with more than 300 medi-
cal students annually.

The hospital center has nine intensive care
units (ICUs), including surgical, cardiac, medi-
cal, and neonatal intensive care. The Center for
Ethics at WHC is a department-level organiza-
tional group within the hospital. Before the Cen-
ter for Ethics was established, the clinical eth-
ics consultation service at WHC was created in
1982, out of the hospital’s newly established
ethics committee, by the center’s present medi-
cal director, John J. Lynch, MD, Associate Med-
ical Director, the Washington Cancer Institute
at WHC, Emeritus.

Today, the Center for Ethics at WHC runs a
high-volume clinical ethics consultation ser-
vice.  Annually, there are approximately 300
clinical ethics consultations, roughly divided
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equally between formal consultations (which
we define as clinical ethics consultations that
result in a consultation note being entered into
the patient’s medical chart) and what we have
termed “coaching” consultations:1 a consulta-
tion in which we are asked a straightforward
question about a patient’s ethical considerations
or about a policy matter relevant to a patient’s
care, that does not require a full ethics consul-
tation to be adequately assistive.

During this first class of Immersion Course
students, there were 14 formal clinical ethics
consultations, for which a clinical ethicist de-
tached one, two, or three students from the class
to have the students join the clinical ethicist on
the consultation. Determination of how many
students would accompany the clinical ethicist
depended on the sensitivity of the consultation;
fewer students were taken on an ethics consul-
tation for which a high level of emotion from a
patient or from family members was expected.

The clinical ethicists who staff the Center
for Ethics at WHC run the clinical ethics con-
sultation service at WHC (which is closely co-
ordinated with the WHC hospital ethics com-
mittee), the WHC ethics committee, and the eth-
ics committee of Union Memorial Hospital in
Baltimore (a MedStar Health hospital). These
clinical ethicists attend working rounds in the
medical and surgical ICUs at Union Memorial
Hospital and at another Med Star Health hospi-
tal in the Baltimore metropolitan region,
Franklin Square Hospital Center. The center
staff also attend multiple sets of sitting rounds
weekly at WHC, such as intermediate medical
care and neonatal ICU interdisciplinary rounds
and social work discharge rounds.

Clinical ethicists are responsible for ethics
education throughout WHC and in other
MedStar Health institutions on the standard
range of clinical ethics topics. Additionally, the
center’s director and staff are well integrated
throughout the hospital center. Members of the
center’s group serve on or chair multiple com-
mittees. For example, the center director chairs
the Patients’ Rights and Responsibilities Com-
mittee; various members of the center conduct
(as principle investigator) or collaborate on (as
associate investigator) investor-initiated re-

search, on topics such as using risk-management
database files to inform strategic implementa-
tion of ethics interventions, and improving sup-
port for families of long-stay ICU patients. Mem-
bers of the Center for Ethics devote additional
time and resources to professional and lay com-
munity service. Professional association ex-
amples include ASBH and the American Col-
lege of Chest Physicians (ACCP), as well as com-
mittees of the U.S. Department of Health and
Human Services. Lay community service activi-
ties include talks about the importance of ad-
vance directives at churches and senior centers
within the catchment area range of WHC.

BEGINNINGS

In May 2011 the clinical ethics group
launched a 40-hour, three and one-half day Clin-
ical Ethics Immersion Course, developed to
address the gap in training opportunities in the
practice of clinical ethics. “Immersion” refers
to a high-intensity clinical ethics experience in
a busy, urban, acute care hospital.

While the field of clinical ethics has been
slowly progressing toward certifying individu-
al clinical ethicists,2 credentialing training
sites,3 and formalizing a code of ethics, clinical
ethics consultation has become commonplace
in healthcare facilities.4 Since the advent of eth-
ics committees and ethics consultation services
over 30 years ago, ethics committees with eth-
ics consultations services can be found in the
majority of hospitals across the U.S. Given the
possibility for clinical ethics consultants to in-
fluence patients’ outcomes in unhelpful ways,
the lack of opportunities for clinical ethics train-
ing is cause for concern.5 What is lacking for
persons involved in or teaching about clinical
ethics are short, practical, clinical ethics train-
ing opportunities. The Immersion Course is
designed to begin to meet this need.

The course is intended to meet the needs of
several populations, most notably those who
now perform clinical ethics consultations in
healthcare facilities as either members or chair-
persons of ethics committees or ethics centers,
and faculty who teach bioethics and want to
enrich their instruction through participation
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in an intense, short course in clinical hospital
ethics. The timing of the course, 40 hours over
three and one-half days, has been explicitly
designed with these professionals in mind.

Development of curriculum materials, prac-
tice experiences, and discussants’ sessions rely
heavily on the theoretical foundations found in
Finder and Bliton,6 and the new edition of the
ASBH Core Competencies.7 This effort is also
undergirded by the ASBH Improving Compe-
tencies in Clinical Ethics Consultation: An Edu-
cation Guide,8 which provides additional foun-
dational theoretical guidance for the Immersion
Course’s curricular design.

Knowing is never the same as doing, and
the doing in clinical ethics, especially the do-
ing well, requires observing ethics consultations
and then practicing leading consultations,
which calls upon using the skills listed in the
ASBH Core Competencies.9 Additionally, for a
clinical ethicist to be depended on to reliably
assist clinicians in taking excellent care of their
patients,10 these skills must be built on a foun-
dation of psychological strengths and virtuous
personal qualities. These strengths and quali-
ties, addressed in Section 2.4, “Attributes, Atti-
tudes, and Behaviors of Ethics Consultants,” in
the new edition of the Core Competencies,11 can
only be refined through practice. Some of the
most important strengths and qualities in this
foundational set of attributes includes:
• Moral courage,
• Straightforwardness,
• Awareness of personal biases and prejudices
• The ability to tolerate, manage, and reduce

conflict,
• Self-reflectiveness,
• An ability to take criticism without defen-

siveness.

Because of their importance, we included an
adaptation of a well-known and widely used
interpersonal relations (IPR) small group expe-
rience adapted from chaplaincy training to help
address this difficult area of clinical training.12

The mastery of such skills and accompany-
ing psychological self-awareness begins with
opportunities to observe others performing clin-
ical ethics functions, leading to personally per-

forming these functions, and then reflecting on
the experience by affirming strengths and iden-
tifying potential barriers in the performance of
ethics consultations. This process represents the
core of learning and nourishing good practice.
The Immersion Course provides participants
with these experiences.

SHAPING THE COURSE: CURRICULUM,
TIMING, FACULTY, LOGISTICS

Curriculum
As we began planning for the Clinical Eth-

ics Immersion Course pilot, the essential work
focused on refining goals and objectives, shap-
ing activities that would meet the goals and
objectives, identifying faculty, identifying pos-
sible pilot course participants, and assuring we
could conduct a course without disrupting pa-
tient care. To figure this out, we began by de-
veloping an overarching mission for the course:
the mission of the Immersion Course is to pro-
vide opportunities to observe, participate in, and
discuss real cases in real time to refine the prac-
tical clinical skills involved in the daily work
of a clinical ethicist.

To actualize this mission we created the fol-
lowing objectives:
1. Participants will observe rounds, clinical

ethics consultations as these may (or may
not) be called into the hospital’s ethics con-
sultation service, and a surgery case.

2. Participants will discuss ethics issues that
arise in the course of caring for patients in
an acute-care hospital setting.

3. Participants will practice conflict manage-
ment skills.

4. Participants will review patients’ charts to
identify documents relevant to patients’
rights and to sharpen chart-writing skills.

5. Participants will simulate a conversation
with a patient, played by an actor in the
hospital’s simulation laboratory.

6. Participants will reflect on their own
strengths and limitations in order to improve
their own practice in clinical ethics.

These objectives are met by having participants
engage in the following activities.
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• To meet Objective 1:
A. Join in working rounds in a medical ICU

and with the hospital’s trauma team.
B. Join the center ethicists, and other con-

sultation team members as relevant, on
actual clinical ethics consultations as
they randomly occur during the Immer-
sion Course.

C. “Scrub in” and observe a surgical case
being performed.

• To meet Objective 2:
A. Participate in luncheon and dinner dis-

cussions, facilitated by invited speakers.
B. Participate in activity “debriefs” and

discussions in small group and individu-
alized conversations.

• To meet Objective 3:
A. Participate in a conflict management

skills training session.
B. Discuss how and where conflict arises

in the clinical care of patients and dur-
ing clinical ethics consultations and how
it might be reduced.

• To meet Objective 4:
A. Review patients’ charts to learn how they

are arranged, what is typically contained
in a chart, and where to look for specific
documents of interest.

B. Discuss differences between writing a
note in the progress section of a patient’s
chart versus filing a full consultation
report in a chart.

• To meet Objective 5:
A. Participate in a videotaped clinical eth-

ics case consultation simulation, in
which students role play with a trained
actor who was given a scenario common
to ethics consultation, but in which the
scenario was not given to the student
ahead of time.

B. Have group and individual conversa-
tions about the experience of the simu-
lation and individuals’ performance.

• To meet Objective 6:
A. Tour the hospital, including the burn

unit and the hospital morgue.
B. Participate in an interpersonal relations

(IPR) small group self-reflective experi-
ence.

With the curriculum set, the next matter was to
figure out course timing, logistics, and faculty.

Timing
The Immersion Course is a 40-hour training

course compressed into three and one-half days.
Participants arrive on Thursday or Friday, and
the course begins officially at dinner time Fri-
day. Participants need to arrive early enough
on Friday to allow for administrative activities,
including obtaining temporary hospital badges.
The first evening’s activities, including signing
hospital confidentiality statements, receiving
the course reading binder with reprints, and
taking an initial hospital tour, end around 9 p.m.

Saturday, Sunday, and Monday each involve
at least 12 hours of activities. For some partici-
pants and faculty, the day may be longer due to
ongoing consultations. Because the course is
over at approximately 9 p.m. Monday evening,
participants leave on Tuesday.

Faculty
Core faculty is composed of the director and

staff of the Center for Ethics. Luncheon and din-
ner speakers included the center’s medical di-
rector and colleagues invited from outside the
center. Topics were selected to facilitate discus-
sion. Invited pilot speakers were:
• John J. Lynch, MD, on moral courage.
• Jack Schwartz, JD, University of Maryland

School of Law, community member of the
ethics committees of WHC and Johns
Hopkins Hospital, on the intersection of law
and ethics in clinical ethics consultation.

• Matt Schreiber, MD, Fellow, Critical Care,
Department of Medicine, WHC, on how
house staff physicians work with the Cen-
ter for Ethics.

• Hunter Groninger, MD, Staff Clinician, Pain
and Palliative Care Service, Clinical Re-
search Center, National Institutes of Health,
on how ethical issues, and clinical ethics
consultants, are integrated into palliative
care medicine.

• Steve Peterson, MD, Chair, Department of
Psychiatry, WHC, on how the Department
of Psychiatry and the Center for Ethics work
together.
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Logistics: Ground Rules for the Management
of Participants in Hospital Areas

For rounds and surgery observations, pref-
erably two and no more than three participants
accompany a course faculty member. When a
clinical ethics consultation comes in, no more
than two participants will accompany the
course faculty member involved in the case.
Although it was not made clear for the pilot, in
the future it will be clarified that attendance is
expected at all scheduled sessions.

Course participants are issued temporary
hospital badges that allow them to move freely
around the hospital. For the purposes of deco-
rum and logistical convenience, however, for
the most part, participants are escorted every-
where. For the pilot, escorts were either one of
the center staff or volunteers who had been re-
cruited from the hospital volunteer pool spe-
cifically to assist with the course, to whom we
are most grateful. We expect that future courses
will have similar logistical management.

Evaluating the Course
There are not yet any cumulative data to

report. Our initial impressions are drawn from
the participants’ evaluations, the thoughts
shared by a senior clinical ethicist who was in-
vited to attend the pilot as an observer, and the
faculty for the program.

The participants’ evaluations were generally
positive, although not all of the participants
turned in an evaluation form; four of six par-
ticipants submitted an evaluation form. Of the
four, all indicated they would recommend the
course to others, they found it useful, and they
thought the course, along with similarly de-
signed other courses, might be a useful approach
to filling the clinical ethics training gap.

As we, the faculty from the center, evalu-
ated ourselves, we saw much room for improve-
ment. The most fundamental related to timing,
density of planned experiences, and skills train-
ing. First of all, more time will be devoted in
future sessions to processing the clinical ethics
experiences, that is, rounding, role play, and
observation of real-time cases. Secondly some
activities will need to be shortened or run con-
currently, with students self-selecting activities

each finds most relevant to their specific needs.
Finally, students’ verbal feedback towards the
end of the first Immersion Course, which were
clear in their written evaluations, was that we
need to increase the amount of time devoted to
conflict management skills training.

We were pleased that the self-reflection IPR
session lead by our hospital’s clinical pastoral
education (CPE) supervisor candidate, Chaplain
Renix, was well received. This activity takes
place weekly with WHC’s clinical pastoral edu-
cation students, but was new to the Immersion
Course students and relatively new for those of
us at WHC. In conducting this self-reflective
process, there was some confusion about wheth-
er it was too much like group therapy, which it
is not. It is a group dynamics process that is not
about feelings, generally, but rather, a group
process focused specifically on work perfor-
mance. We have been eager to attempt this train-
ing because we think the practice of clinical
ethics requires a deep level of self-reflective-
ness and self-awareness. The students’ willing
participation and favorable evaluations con-
firmed our expectations that it can become an
important clinical ethics training tool. It will
be a regular feature of the Immersion Course.

Whether to include this session was uncer-
tain at the planning stage. We (and others13) have
for some time noted the impressive depth of the
training model used widely in hospital chap-
laincy training programs. We have given much
thought to how this piece might be appropri-
ately adapted to clinical ethics training and
decided that, given that the whole pilot would
serve as a test, this would be a perfect time to
try out such an adaptation. The post-session
course faculty discussions and participants’
evaluations reflected a consensus that it was a
highly useful session. One participant said, “the
discussion about ‘stuff’ that gets in the way,
made me think/realize why I have difficulties
with certain types of ethical issues.” That com-
ment alone is enough to give us confidence that
adapting this self-reflective process from hos-
pital chaplaincy training programs will add an
intensity of self-reflection that will be useful for
course participants. We have now made the IPR
process part of the center’s regularly scheduled
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performance improvement processes, and it will
continue as a core activity in future courses.

A timing problem we anticipated, but for
which we could not fully plan, was the ad hoc
nature of how requests for consultations come
into the center’s consultation service. Because
requests come in randomly, there is no way to
anticipate the number that may emerge. Given
that there were close to a dozen clinical ethics
case consultations called during the course, and
several of those came in late at night, it is pos-
sible that having clinicians know that center
staff were in the hospital later than usual, and
all day on Saturday and Sunday, may have en-
couraged slightly heavier than usual weekend
use of the consultation service. Although the
consultation service is widely advertised as be-
ing available on a 24/7, 365 days/year basis,
ordinarily consultation requests usually peak
late Friday afternoon and then sharply decline
over the weekend, indicating a disinclination
on the part of hospital clinicians to utilize the
service during nonstandard business hours.
Because there were so many consultations that
interrupted the prescheduled course activities,
key faculty were occasionally pulled away from
the group, along with two participants.

Even though the ad hoc nature of the inter-
ruptions might have given the course a feeling
of randomness, living with these interruptions
is consistent with the ordinary day of a clinical
ethicist, and so, we think, they are a useful fea-
ture of the course. In addition to adapting to
the rhythm of a busy clinical ethics consulta-
tion service, the high number of consultations
allowed for all of the participants to accompany
clinical ethicists on several parts of various con-
sultations, increasing the numbers of consulta-
tion observations and discussions about real
patients and their care. Because we will alert
others throughout the hospital, broadly, to the
start of each course ahead of time, we expect
that the high volume of weekend consultations
may be comparable in future sessions.

Other areas for course improvement include
the kind of adjustment any faculty member is
used to making when introducing a new course
at the graduate and professional level. Timing
is never precise on the first effort, and our course

was no different. As noted above, too many ac-
tivities were planned, resulting in too little time
for “debriefing” sessions. In the future, adjust-
ments will be made, including the following:
• Fewer activities will be planned and/or

times for activities will be adjusted to as-
sure sufficient time for “debriefing.”

• Schedules will be adhered to more rigor-
ously.

• Time will be scheduled to allow for indi-
vidual feedback for each participant on his
or her videotaped role play.

• We will do more to accommodate partici-
pants’ levels of experience: participants with
greater experience will have conversations
with faculty that will differ from the con-
versations that other faculty will have with
less-experienced participants.

The numbers of readings will be reduced,
and we will substitute some of that material with
handouts, such as tips for refining one’s con-
sultation skill set. Course objectives will be more
clearly articulated. Pre-arrival information, deal-
ing with mundane but important information
(such as how to find the right hospital entrance)
will be more detailed. In short, the matters un-
der our control will be more finely tuned in fu-
ture courses. But, in having run the Immersion
Course for the first time, we have demonstrated
proof of concept sufficient to adjust our center’s
work load to include conducting the course on
a regular basis, and believe that the experience,
even with all of the bumps of a pilot, was use-
ful for the participants.

CONCLUSION: MOVING FORWARD

We are now looking forward to future ses-
sions of the Immersion Course. Given our
present staffing, we will run it twice a year, the
first weekends of November and June, annually.
We continue to expect to have classes of no more
than six until further notice.

The costs to participants for the initial
course offering reflected a discount based on
the inherent uncertainty of the endeavor. Now
that we have run the pilot, we can improve what
needs improving and the course registration fee
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will increase to a level commensurate with the
course’s real costs.14 Expenses for participants
can be expected to stay relatively the same:
lunch and dinner provided, discount meal tick-
ets for breakfast, reduced hotel fees relative to
standard hotel prices in Washington, D.C., and
transportation to and from the group’s hotel(s)
provided at no cost.

Now that we know that this kind of course
can be conducted, we encourage others to de-
velop such courses. One can imagine courses
springing up at other high-volume consultation
service hospitals around the country, provid-
ing some sort of rough, regional coverage. In the
meantime, we are relieved to have finally tack-
led—we believe successfully—a course offering
to the field that will begin filling a gap in op-
portunities for clinical ethics training. We look
forward to settling into the swing of a regularly
set schedule for our Clinical Ethics Immersion
Course and to having lively conversation about
the course with our pilot and future participants
specifically, and with our bioethics and clini-
cal ethics colleagues more generally.

NOTE

The first course was titled the Clinical Ethics
Intensive Course. Because of feedback from the par-
ticipants, as part of the evaluation process, it was
suggested that we change the title to the Clinical
Ethics Immersion Course. We liked the suggestion
and think it more fully describes the experience we
anticipate the course will be for our participants,
and so we have changed the title accordingly.
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ABSTRACT

How can one be trained to enter the evolving field of
clinical ethics consultation? The classroom is not the proper
place to teach clinical ethics consultation; it is best done in a
clinical setting. The author maps the elements that might be
included in an apprenticeship, and sets out propositions for
debate regarding the training needed for clinical ethics con-
sultants and directors of clinical ethics consultation services.

I was invited to be an observer of the first
Intensive Course in Clinical Ethics at the Wash-
ington Hospital Center (WHC).1 I had no input
into the planning. Having been present at a
meeting of the Clinical Ethics Consultation Af-
finity Group of the American Society of Bioeth-
ics and Humanities (ASBH) when the issue of a
lack of training programs was discussed, I was
acutely aware of the need. Knowing how popu-
lar the various four-day intensive courses in
bioethics have been, held at Georgetown Uni-
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versity first, and then in Seattle and locations
in the Midwest, it seemed time to have a four-
day intensive course that was devoted to clini-
cal ethics. The differences between bioethics
and clinical ethics is substantial and largely un-
appreciated by those in bioethics. So when the
WHC team agreed to take on the task of offering
an intensive in clinical ethics, it was an impor-
tant step for the field.

• • •

Clinical ethics consultation (CEC) is a new
field, not yet 40 years old. Until now there have
been no standards set on how to perform a con-
sult or on how to be trained to be a clinical eth-
ics consultant. In part that is from lack of any
organization empowered to make such deci-
sions, and in part from a lack of consensus in a
field that is extraordinarily diverse, with sub-
stantial numbers of people with medical de-
grees, and almost as many with nursing degrees,
law degrees, and philosophy degrees.

But the past few years have seen some im-
portant steps taken in making ethics consulta-
tion in healthcare settings a true profession.
First, an ASBH education task force helped de-
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fine some of the core issues that should fall
under the expertise of ethics consultants, and
gave some guidance on readings to help develop
one’s knowledge base on those subjects.2 Then
a national group of leaders in the field was as-
sembled to construct a consensus statement on
some basics of methodology, the proper role of
ethics consultation.3 Most recently, another
ASBH task force has proposed the outlines of a
“code of ethics” for the field. It is hoped that a
draft will be completed by the end of 2012.4

These three steps, added to the recent up-
date of the Core Competencies for Clinical Eth-
ics Consultation,5 signal that clinical ethics is
coming of age.

At this point, the most important missing
element of the evolving field is how one can be
trained to enter it. There are few programs that
are dedicated to training future clinical ethics
consultants.6 This is especially important be-
cause, during the same period that clinical eth-
ics has evolved, bioethics has evolved, and it is
easy (and common) to confuse the two.

Bioethics, as more of an academic field, has
had an easier time developing educational pro-
grams. It has used an academic model, appro-
priate to its field, and a large number of mas-
ters and a few doctoral programs in bioethics
now exist. As is to be expected, scholarship,
publication, and, to some degree, grant-writing
are the quality indicators for success in bioeth-
ics, as with other academic subjects.

However the classroom is not the proper
place to teach clinical ethics consultation. It
would be as if a medical school (using the tra-
ditional Flexner model7) was to end after the
first two years, asserting that students have
learned all they need to know. Training a clini-
cal ethicist requires teaching skills and attitudes
as well as knowledge, and is best done in a clin-
ical setting.

In conversation with experienced clinical
ethicists, I have observed strong agreement that
experience is vitally important, and that class-
room experience alone can never suffice to train
someone to do hospital consultation. That is an
important part of what is meant by calling the
field clinical ethics, and distinguishing it from
bioethics. One needs clinical education. That

does not mean one must be a clinician prior to
entering a training program, but one must be
competent with clinical skills and professional
attitudes before completing training.

Persons interested in clinical ethics consul-
tation have been taking various online courses
and attending four-day intensive courses in bio-
ethics that, frankly, have very little value for
preparing to do clinical ethics consultation.
Some students, no doubt, think it is better than
nothing, but probably most people simply do
not attend to the differences between bioethics
and clinical ethics consultation. Adding some
cases for discussion is window dressing, espe-
cially when the cases are written by bioethicists
to illustrate a point, rather than coming from
real hospital experiences where cases are all
complex, and never mere illustrations of a single
“point.”

Recently, it must be admitted, some bioeth-
ics programs have been adding valuable ele-
ments for clinical ethics training. In particular,
a few programs now offer a few standardized
patients to use in a role-play, and even giving
feedback using an OSCE (objective, standard-
ized clinical exam). These are hard to construct
and run, and are worthwhile. But they are still
best as preparation for the real thing, seeing a
patient and talking to the patient, the patient’s
family, and the doctors and nurses, and help-
ing to clarify complex choices and resolve dif-
ferences of opinion.

Thus the WHC immersion course was the
first opportunity for many aspiring ethicists to
be on the front lines, to smell the smells, carry
a gun into the theater of war, and see the wages
of war (or, in this case, smell the smells of the
morgue, visit the operating theater, and see the
human costs of the intensive care unit). And
so, as Henry V said, “into the breach” went a
half-dozen brave souls, with newly assigned
pagers in their holsters.

In the three and one-half days of the WHC
immersion course, 14 consults were requested—
very few ethics consultations services can offer
that. By restricting enrollment in the immersion
course to six people, WHC was able to guaran-
tee that every participant would be involved in
at least one new consult, along with the follow
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up of a few consults as well. I was embedded as
an invited observer, not unlike a war reporter.

The immersion experience in a consult ser-
vice that has 300 consults a year was as educa-
tional for consultants who may have been pre-
viously involved in only a handful of consults
in their entire career as it was for someone new
to the field. In other words, attending this course
was an eye-opening experience, making partici-
pants see the horizon of a potentially larger (and
busier) consult world than many of them had
realized existed.

This is not to say that a four-day intensive
course, even with 12-hour-a-day immersion,
suffices to be a training program. But for those
who think that one consult per month is accept-
able for a 500-bed teaching hospital, this expe-
rience should help reset their expectations.

HOW LONG WOULD IT TAKE TO BE FULLY
PREPARED TO BE A CLINICAL ETHICS

CONSULTANT?

Most of the full-time clinical ethicists I have
spoken to have suggested that, after completing
a terminal professional degree, there should be
an apprenticeship. For example, the apprentice-
ship might include the following elements:
• Participation as an observer in CEC per-

formed by experienced consultants (for ex-
ample, actively observe at least 10 case con-
sultations, although viable standards will
need to await empirical data);

• Attendance at a monthly multidisciplinary
chart review, ethics committee meeting, or
quality improvement meeting to debrief past
and ongoing cases that raise ethical issues;

• Successful completion and documentation
of at least three consultations as lead con-
sultant, under the supervision of experi-
enced mentors.8

While these might sound like a lofty goal, some
in the field reprimand suggestions like that for
being too permissive, making it too easy, and
possibly allowing undertrained people to enter
the field. These critics would rather we start
with higher standards, such as a full year as a
member of an active consult service (in case the

above three elements could be done in only a
month or six months).

There may be a way to come to some reso-
lution. As a study by Fox, Myers, and Pearlman
reports,9 many current consults are done by con-
sultants with little or no training at all, and set-
ting a minimum training standard would there-
fore lead to progress, even if it is far less than
ideal.

It is also important to factor in that the most
common model for consultation involves teams,
not individual consultants. It might be defen-
sible to hold that an individual consultant needs
to be very well prepared to face any common
issue, while a team might be able to perform
well so long as one member of the team is com-
fortable with whatever issues a case raises. Thus,
so to speak, each member of a team of three
might get by with less than a full year appren-
ticeship, even if a consultant would require (at
least) a year to be prepared to go it alone.

So there might be two standards needed, a
higher one for individual consultants (and
people who would be directors or chiefs of eth-
ics services), and a lesser standard for team
members. What would the minimum be, and
what would be the ideal—and how does the
immersion course at WHC compare?

To be an effective member of an ethics team,
perhaps it would suffice to have some clinical
experience with supervision such as offered in
the WHC immersion course, assuming one had
a terminal degree in a relevant profession be-
forehand (such as a masters degree in nursing
or in social work, or a PhD in religion or phi-
losophy). Observing consults being done by an
experienced consultant, interviewing a stan-
dardized patient, and discussing the first draft
of a few consult notes are important additions
to any skill set that does not involve actual clin-
ical ethics consultation—even that of the most
experienced clinician.

But if this is to be sufficient, it would only
be as a member of a team; and it will be impor-
tant for different members of the team to have
strengths in areas that other team members lack.
There would need to be readily available ex-
pertise of a person with clinical experience, a
person with legal knowledge of health law (not
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risk management), and a person with knowl-
edge of clinical ethics (not ethical theory). While
those are the three core knowledge areas, oth-
ers might want to add other skills, such as me-
diation, or spiritual/pastoral counseling.

It would also help if one can choose the clin-
ical members from a pool of people from differ-
ent professions, like a dozen members of an eth-
ics committee that includes nurses and social
workers as well as doctors, and members from
surgery and anesthesia, and pediatrics and ob-
stetrics, and psychiatry and neurology as well
as general internal medicine.

Now, what about the training needed for
someone who would be doing most consults as
an individual, or who would be the director of
the clinical ethics consultation service or chief
of clinical ethics? I will set out a few proposi-
tions, to use as starting points for the debate:
1. The skills needed are, like Aristotelian vir-

tues, habits that can only be inculcated by
repetition until they become internalized
character traits.

2. One’s skills can always be improved, so even
one year of full-time experience is not as
good as two years of full-time experience.

3. To develop the skills requires repeated, pref-
erably daily experience with cases. Thus the
training can only be done at a site that has
an adequate number of consults.

4. It can be difficult to find out how many con-
sults any particular service does. Many con-
sult services are evasive about the number
of consults they do, perhaps out of embar-
rassment. Some others react to the same data
with something more like denial: asserting
they have few consults because there aren’t
that many cases at their hospital that would
benefit from consults. Furthermore, some of
the most well-known bioethics programs
have no affiliation with an active clinical
ethics service. They cannot be home to a
clinical ethics training program.

5. There are 13 core ethical issues outlined in
Improving Competencies in Clinical Ethics
Consultation: An Education Guide,10 and it
is not intended to be a complete list. But it
would be reasonable to think that a good
training program would expose a trainee to

at least one case involving each of those 13
issues. Given a normal, uneven distribution,
to get to see one case involving each issue, a
trainee would likely end up involved in two
or three cases involving some of the other
issues.

6. Thus we might estimate that one would need
to be involved in 25 to 30 cases before see-
ing at least one case involving each major
issue. That is more cases than many consult
services see in a year.

One may conclude that training programs
should be set up only in hospitals with very
active services, such as WHC, that get at least
100 consult requests a year. My best guess is
there may be a dozen such hospitals in the U.S.
A one-year fellowship in such a hospital would
be the ideal training program for a future clini-
cal ethicist who may be doing many consults
as an individual rather than with a team.

I would suggest letting anyone doing any
residency add a year of ethics fellowship, full
time, rather like chief residents in some pro-
grams. Or, if a residency program would give
an interested resident two months off to do eth-
ics each year, perhaps it could be done concur-
rently with a three-year residency (and have
them be a member of the hospital ethics com-
mittee the entire three years). Or, if they are al-
ready doing a fellowship, this might be com-
bined with it. A two-year fellowship in ethics
and palliative care would be one obvious pos-
sibility, but a three-year fellowship in cardio-
vascular surgery and ethics, or in critical care
medicine and ethics, would be intriguing pos-
sibilities as well. Lastly, it would be important
to allow PhDs from any field to participate,
something they would most likely think of as a
one-year full-time post-doc (except that it is still
focused on clinical experience).

There are many options worth exploring, but
what they share is that they involve aspects that
are similar to the Washington Hospital Center
clinical immersion experience, but must last far
longer than four days, and enable the trainee to
master knowledge content in diverse areas as
well as the opportunity to practice many clini-
cal skills.
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Looking back, then, the most valuable
achievement of the WHC program was simply
to give us all a picture, a taste, of a real clinical
ethics training program—a taste of the battle
front where our job is to help people where they
are, many of whom are—literally—facing death.
Classrooms and simulations can help you pre-
pare, but nothing can replace the experience of
your pager beeping unexpectedly, and someone
asks you for advice that will go into a chart, with
24 hours to collect information from both sides
of a conflict, analyze the results, and reflect on
the best strategy to achieve a just and peaceful
resolution.
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Truly Intensive Clinical Ethics Immersion at
the Washington Hospital Center

Christopher L. Church and Thalia Arawi

ABSTRACT

Opportunities for practical, hospital-based training in
those skills demanded by clinical ethics consultation (CEC)
have been limited. Given the number of individuals who pro-
vide part-time CEC, greater access to condensed, practical
training such as the clinical ethics immersion course offered
by the Washington Hospital Center, is necessary.

Two participants in the initial cohort evaluate their CE
training at a busy, urban referral center, exploring prior ex-
pectations, perceptions of its utility and suggestions for im-
provement. Such training will prove valuable not only for bio-
ethicists who lack practical CEC experience “at the bedside”

but also for ethics consultants whose ethics services have a
low consult volume who wish to sharpen their skills.

INTRODUCTION

Those engaged in clinical ethics practice in-
creasingly recognize that course work in aca-
demic bioethics alone provides inadequate
preparation for consultants’ responsibilities.
Opportunities for practical, hospital-based train-
ing have been limited, and those programs with
a more significant clinical focus may require
relocation for a semester, an academic year, or
more. Given the number who provide part-time
clinical ethics service, either as a fraction of
dedicated time or as other duties as assigned,
greater access to condensed, practical training
is necessary.

Mokwunye, DeRenzo, Brown, and Lynch at
the Center for Ethics at the Washington Hospi-
tal Center (WHC) in Washington, D.C., sought
to address this void, announcing a pilot Clini-
cal Ethics Intensive course early in 2011.1 The
40-hour, three and one-half day program would
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not focus on philosophical bioethics per se, or
its theoretical underpinnings, or on a single skill
set such as conflict management, but on a spec-
trum of basic skills and attributes demanded by
the practice of clinical ethics consultation (CEC).
Within 24 hours of its posting, the first six-stu-
dent cohort was filled and a waiting list was
begun, demonstrating a collective, if unspoken,
hunger for learning (and honing) the basic skills
of clinical ethics practice. 

Six pioneering trainees participated in the
inaugural clinical ethics immersion experience
from 20 to 24 May. The label “intensive” has
been used to describe other programs that
present information in a compressed time frame.
The WHC program did this, but also immersed
trainees in a busy, urban, acute-care center with
one of the nation’s highest volumes of CEC. This
immersion mirrored the life of a clinical ethi-
cist practicing in that world: emotionally
charged, intellectually rigorous, inter-relation-
ally difficult, endurance challenging, time sen-
sitive, involving high-stakes decisions.

Both authors were among that first cohort.
Both are academic bioethicists; one has taught
bioethics to medical students and the other to
baccalaureate nursing and allied health stu-
dents. Both have long maintained part-time CEC
practices in private, nonprofit institutions, one
a 78-bed pediatric research center specializing
in the treatment of children with life-threaten-
ing disorders, primarily malignancies, and the
other a 350-bed, university medical center pro-
viding medical, surgical, pediatrics, obstetrics/
gynecological, and psychiatric services.

THE FIRST COHORT

The pooled reservoir of experiences of the
course participants, WHC Ethics Center staff,
and an expert, outside observer made the dis-
cussions deeper, more practical, and challenged
all to consider how paradigmatic cases and fa-
miliar issues might be viewed through differ-
ent perceptual lenses. Participants reflected dif-
ferent professional and disciplinary back-
grounds, nationalities, ethnicities, cultures, and
levels of experience with CEC: a physician spe-
cializing in internal medicine and critical care,

pursuing a master’s degree in bioethics; an at-
torney specializing in healthcare law; two phi-
losophers on medical school faculties; a theo-
logian from a baccalaureate college of health
sciences; a risk manager with a nursing back-
ground.

Four had prior experience on ethics consult
services, either as individual consultants or as
team members; one had more than 10 years’ ex-
perience consulting in a specialized pediatric
hospital; another had two years’ full-time re-
sponsibility for an ethics service at a large aca-
demic medical center. These four also had hos-
pital ethics committee experience, three in lead-
ership roles (founding chair, co-coordinator,
vice-chair). One had founded the first bioethics
and professionalism program in a medical
school in an Arabic-speaking context. That so
many in the first cohort had so much experi-
ence with ethics consultation, yet still desired
further practical training, evidences the felt
need.

PARTICIPANTS’ EXPECTATIONS

Participants from other backgrounds and
with different levels of experience with CEC
may have brought other expectations to the
WHC training. These authors first anticipated
an opportunity to shadow a clinical ethics ser-
vice at a high-volume acute care and referral
center as they practiced their craft, and gauge
themselves against what the WHC ethicists
judged to be best practices. Thus, the experien-
tial training would provide an opportunity for
self-reflection and consideration of areas for
quality improvement in the authors’ own prac-
tices. Second, the authors sought validation of
their efforts in establishing clinical ethics ser-
vices in their hospitals. Since few institutions
employ more than one full-time (or even part-
time) clinical ethicist, many ethics consultants
practice solo and could benefit from outside
peer review. Third, the authors expected to ex-
perience how some practical skills essential to
clinical ethics practice could be taught, and thus
how members of their hospital ethics commit-
tees who assist with case consultation might be
better trained. Finally, the authors hoped to ex-
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perience camaraderie with others, expanding
opportunities for practical clinical ethics train-
ing, and exploring how they might adapt such
to their own very different practice contexts.

PERCEPTIONS OF THE
PROGRAM EXPERIENCE

The authors valued participation in this
training and would recommend it to others. The
weekend format was convenient, yet demand-
ing. Eager learners continued discussion into
scheduled breaks or volunteered for tag-along
consults in lieu of breaks or after hours. Those
experiential learning activities that were most
helpful to trainees with some prior ethics con-
sultation experience included tag-along con-
sults with staff ethicists, observation of morn-
ing rounds in trauma/surgery and in the inten-
sive care unit (ICU), a videotaped simulated CEC
with an actor portraying a standardized patient,
and a group process reflection session with a
chaplain.

Participants accompanied WHC staff ethi-
cists Mokwunye,  Brown, and  DeRenzo, as each
responded to consult requests, and participants
were able to witness each staff member’s indi-
vidual approach. During the program, the WHC
Ethics Center responded to 14 consult requests,
so that each trainee had multiple opportunities
to see didactic content applied on the units by
master consultants. (The high volume perhaps
reflected clinicians’ willingness to provide
training opportunities for visitors and also re-
flected the strong partnership the WHC Ethics
Center has forged with the staff of its nine ICUs
and its trauma unit.)

Observing how the WHC ethics service nor-
malized their presence at daily rounds was a
valuable experience that encouraged one author
to explore replicating this service. Evidently,
reflection on ethical aspects of cases has become
part of the WHC culture. Program participants
received immediate and constructive feedback
from the actor playing a simulated patient.

As might be expected in any group, some
interpersonal conflict surfaced and, as often
happens in ethics consults, was addressed late.
This provided a opportunity to reflect on paral-

lel processes and role expectations with Chap-
lain Robert Renix. The WHC team was open to
challenge and made adjustments, modeling ef-
fective address of tensions and fractured rela-
tionships.

Experiential learning activities that were
especially helpful to trainees with limited clin-
ical experience included: a hospital tour, ob-
servation of an abdominal surgery, a Joint Com-
mission “scavenger hunt,”2 and a tour of the
morgue. Trainees also experienced a late-night
simulated ethicist on-call request. All of these
highlighted the reality that clinical ethicists in-
habit a world unlike that of armchair philoso-
phers. Ethics was put in practice and observed
to play a major role in the lives of physicians
and patients. Most importantly, immersion into
the world of WHC allowed greater appreciation
of clinicians’ distinctive roles, reflection on
mortality and discomfort in facing the human
condition, and, ultimately, more focus on pa-
tient-centered care.

Participants considered topics that bear on
an effective CEC service, including moral cour-
age, the way in which house staff physicians
involve clinical ethicists in the care of patients,
conflict management, and ethics and the law.
The group also reflected on palliative care and
the ethics consultant, chaplaincy models to
improve self-reflection on interpersonal rela-
tions, and psychiatry and clinical ethics. Train-
ees also contributed cases to a session on best
practices in clinical ethics. Their diverse back-
grounds enriched the discussions and the learn-
ing experience.

SUGGESTIONS
FOR IMPROVEMENT

The convenient weekend format with its
demanding pace and 12-hour-plus days could
be an issue for trainees coming off and heading
into another full work week. (Planning for the
late night/early morning simulated ethicist-on-
call experience might consider this.) Students’
eagerness for learning opportunities contributed
to increasing fatigue. Setting boundaries and
taking respite are also necessary skills for those
hoping to avoid professional burnout.
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Participants received more print resources
than could be read and digested during the train-
ing. Including only those most critical to CEC
and most aligned with experiential learning
activities could enhance training. An online
learning platform might also provide trainees
with advance electronic access to readings and
further discussions and applications even after
the immersion is over. Augmenting the face-to-
face clinical ethics immersion with such an
online community (virtual clinical ethics men-
tors or an ethics cohort chat room) might fur-
ther reinforce learning.

The program could allow more time for the
various modes engaged in learning clinical skills
(observation, practice, reflection, and verbaliza-
tion). These modes need not occur in a set or-
der; for example, trainees may first be briefed
on what they may encounter on a burn unit and
reflect on their apprehensions before observing
rounds and later practicing skills in simulation.
Allowing adequate time for each learning mode
respects the diversity of learners (observers,
doers, thinkers, talkers) and reinforces learning.

Participants would have benefited from re-
viewing their tapes from the simulated patient
encounter alone and/or with the faculty of the
course. The participants who are less experi-
enced with CEC might benefit from a “dry run”
before engaging in the simulation exercise. Even
experienced practitioners might benefit from
some role play before taping. Beginners might
best focus on limited aspects of their interac-
tion with the simulated patient.

Before engaging in the chart review activ-
ity, some trainees could benefit from advance
instruction or a work sheet on how to glean in-
formation from a paper chart or electronic med-
ical record. Nonclinicians will likely be unfa-
miliar with chart organization, common abbre-
viations, and expectations for chart notations.

Some discussion/practice topics could be
added or expanded, for example, how to:
1. Encourage physicians or others to request

ethics consultation,
2. Manage conflict,
3. Determine decisional capacity, and
4. Manage patients with questionable capac-

ity.

Others might be condensed or eliminated. Clin-
ical ethics practice doubtless requires moral
courage; however, can such be taught, or even
modeled, within a three and one-half day pro-
gram? Given the variability of local law, the com-
plex relationship of law and ethics might best
be explored within the trainees’ own contexts.

VALUE OF THE EXPERIENCE

The WHC clinical ethics immersion
experience should prove to be most valuable for
those interested in the practice of CEC who have
little or no experience in the clinical world (in-
cluding some academic bioethicists). Practicing
clinical ethics consultants interested in honing
their skills, including those whose own facili-
ties have a low ethics consult volume, and/or
those in specialized practice settings wishing
to enhance their general ethics consultation
skills, would also benefit from such training.
The authors anticipate that the WHC experience
will inform their teaching of clinical ethics and
better equip them to serve as an ethics consul-
tation resource for their respective healthcare
systems.

NOTES

1. For a description of the immersion course,
see N.O. Mokwunye, E.G. DeRenzo, V.A. Brown, and
J.J. Lynch, “Training in Clinical Ethics: Launching
the Clinical Ethics Immersion Course at the Center
for Ethics at Washington Hospital Center,” in this
issue of JCE.

2. Trainees reviewed two patient charts for evi-
dence related to Joint-Commission-required docu-
mentation of advance directives and of patient/fam-
ily participation in care decisions. The former was
sought first under the advance directives tab, then
elsewhere in the chart; the latter was sought in the
progress notes and consent sections of the chart.
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ABSTRACT

In response to national trends calling for increasing ac-
countability and an emerging dialogue within bioethics, we
describe an effort to credential clinical ethicists at a major

Credentialing the Clinical Ethics Consultant:
An Academic Medical Center Affirms

Professionalism and Practice

Cathleen A. Acres, Kenneth Prager, George E. Hardart,
and Joseph J. Fins

academic medical center. This effort is placed within the his-
torical context of prior calls for credentialing and certification
and efforts currently underway within organized bioethics to
engage this issue. The specific details, and conceptual ratio-
nale, behind the New York-Presbyterian Hospital’s graduated
credentialing plan are shared as is their evolution and ratifi-
cation within the context of institutional policy. While other
programs will design their credentialing schema consistent
with their local context and demographics, the description of
one such effort is offered to be instructive to others who want
to bring additional standardization to the assessment of the
readiness and credentials of those who will engage in the
practice of clinical ethics case consultation.

INTRODUCTION

In the past several years the clinical ethics
community has begun to address the issue of
credentialing and certification of hospital eth-
ics consultants as well as the accreditation of
clinical ethics programs. Although the pace of
this movement is slow, and resistance remains
to credentialing and certification in some quar-
ters, it appears that these trends are inevitable.
In an era calling out for more standards, qual-
ity, and accountability, it no longer seems ten-
able to allow clinical ethicists to be one of the
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very few practice disciplines for whom qualifi-
cation standards fail to exist. It is our consid-
ered view that it is only a matter of time before
clinical ethics consultation is recognized as a
professional activity requiring a delineation of
qualifications, training, and experience that is
commensurate with the significance of the ac-
tivity. Both trends in medical liability and the
patient safety movement would tend to point
to the establishment of standards that, at a mini-
mum, promote patient safety and establish a
community standard of practice.

Although outside forces have yet to make a
call for such standardization of practice and
credentialing, we believe that drawing attention
to this need from within the field is part of the
self-regulation that is the mark of professional-
ism. We believe that our local efforts and those
contemplated by organized bioethics1 will draw
the attention of stakeholders like patients, pay-
ers, and regulators. While this move towards
standardization of practice, via a credentialing
or a certification process, might be viewed as
self-serving and a means to exclude others from
this task, we assert that the performance of eth-
ics consultation is morally weighty and clini-
cally significant and should be viewed as a privi-
lege reserved for those who are qualified to per-
form the task with consistency and integrity.

In this article we do not address these
broader questions in depth, but confine our-
selves to our part of this evolutionary process.
We describe how one institution, New York-
Presbyterian Hospital (NYPH), at its Weill
Cornell and Columbia Presbyterian campuses,
initiated a credentialing process for clinical ethi-
cists that was approved by its medical board.
We delineate the credentialing criteria upon
which we reached a consensus, and the process
by which these standards were ratified by the
hospital’s medical board.

We believe these local efforts can help in-
form the national debate on credentialing and
certification, and that this intermediate step to-
wards a more formal board certification process
has the virtue that it can be modified and repli-
cated elsewhere, in the short term, by hospitals
interested in bringing a degree of standardiza-
tion and accountability to this clinical practice.

BACKGROUND

Lest we confuse the discussion, it is impor-
tant to clarify the distinction between credenti-
aling and certification. A credential is some
evidence of qualification, for example, a di-
ploma, certificate of course completion, profes-
sional license, or an official letter attesting to
completion of a course of study or training pro-
gram. In the hospital setting, credentialing re-
fers to a local, institutionally based review pro-
cess to determine if an individual has the re-
quired qualifications and experience to under-
take a particular role or engage in specific ac-
tivities.2 If the requirements are met, the insti-
tution grants permission, or the privilege, to
perform those duties within that institution.
This credential is not transferable and only per-
tains to the individual’s home institution, which
documents, and at the same time delimits,
through a “delineation of privileges,” one’s
scope of practice.

In the context of healthcare, certification is
formal recognition that an individual satisfies
established competency standards, and this is
most often taken to mean medical specialty cer-
tification, a national review process to assess if
an individual has the required knowledge,
skills, and experience to undertake a particular
role and engage in specific activities.3 This pro-
cess usually involves a psychometrically vali-
dated written examination offered by a specialty
board recognized by the National Board of Med-
ical Specialties. Unlike the credentialing pro-
cess that occurs within an institution, certifica-
tion is recognized across institutions as a uni-
form indicator of a minimal degree of compe-
tency within a specified domain. Institutions
needing to credential an individual for service
can utilize this validated and standardized as-
sessment.

HISTORICAL ANTECEDENTS

In the past two decades, there have been a
number of preliminary efforts to advance the
credentialing and certification of clinical ethi-
cists in the wake of the 1991 standards pub-
lished by the Joint Commission for Accredita-
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tion of Health Care Organizations (JCAHO, now
the Joint Commission), requiring that hospitals
provide a mechanism for resolving moral dilem-
mas that arise in the care of patients. Among
early proponents were John La Puma and David
Schiedermayer, who, in the early 1990s, de-
scribed the consultant as one who should have
years of broad clinical experience and educa-
tion in the humanities, healthcare law, and
moral reasoning.4 Adapting a medical model,
they called for the certification of ethics con-
sultants as an outgrowth of medical licensure
for what they described as a “field of expertise
in healthcare rather than a separate field, disci-
pline or profession.”5 Also in response to the
then-new JCAHO standards, La Puma and Priest
presciently suggested standardized criteria for
privileging consultants to perform consults as
one strategy to promote patient safety.6

Fletcher and Hoffman, writing about the
widespread establishment of ethics committees,
proposed the development of standards for edu-
cation, training, and consultation in 1994.7 They
noted that ethics committees and consultants
were directly influencing decisions regarding
the care of patients, including futility disputes
and rationing debates, often without having es-
tablished consultation goals, procedures, or edu-
cational requirements. Many other ethicists at
the time weighed in on these and related issues,
notably Giles Scofield, who argued against the
professionalization of clinical ethics, and rec-
ommended that clinical ethicists assume the
role of educators rather than consultants or me-
diators.8 This produced a number of responses
challenging his assumptions and proposing al-
ternate views.9

The Core Competencies for Health Care Eth-
ics Consultation, published by the American
Society for Bioethics and the Humanities
(ASBH), a product of many years’ effort origi-
nating with the Standards for Bioethics Consul-
tation Task Force of the Society for Health and
Human Values and the Society for Bioethics
Consultation, was an important step forward in
identifying the ethical issues involved and the
skills necessary to conduct ethics consultation—
an essential step toward standardization. Ac-
cording to the Competencies, a knowledge base

should include: moral reasoning and ethical
theory, common bioethical issues and concepts,
healthcare systems, the local healthcare insti-
tution and its policies, the beliefs and perspec-
tives of the local patient and staff population,
relevant codes of ethics and guidelines of ac-
crediting organizations, and relevant health law.

According to the Competencies, a skill set
should include: ethical assessment, process, and
interpersonal skills. However, in response to the
widely divided perspectives among experts on
qualifications and training, the report itself
strongly cautioned against certification and ac-
creditation, and stressed that such competen-
cies were “voluntary guidelines.”10

The critique against credentialing and cer-
tification has been quite robust in some circles.
Until recently, calls for credentialing have been
met with suspicion and concern. Some feared
that formalizing qualifications would under-
mine the diversity of disciplines and limit the
perspectives that are now valued in ethics con-
sultation. Others feared that some consultants
might not meet new standards; some worried
that formalization of standards would mark a
drift from ethics into regulation and the law,
with consultants fulfilling the role of healthcare
lawyers, administrators, and risk managers, with
little “ethics” involved.11

Among the critics was Nancy King, who re-
sponded in 1999 to the Core Competencies by
asserting that they were the “First step towards
a now-inevitable certification scheme,” noting,
“I fear reduction in the diverse pathways to skill
and knowledge that have been the hallmark of
bioethics and the medical humanities. I also fear
our institutionalization, ‘capture,’ and homog-
enization.”12 Jeffrey Spike and Jane Greenlaw
pointed to the difficulty of determining train-
ing requirements in an interdisciplinary field,
and recommended that consultation teams at
tertiary care hospitals include a physician, an
attorney, and a PhD philosopher or ethicist.13

As clinical ethics evolved, some began
studying the related questions of credentialing
and certification with an eye towards the de-
velopment of standardization of practice and
establishment of workable norms. An important
contribution by the Veterans Health Adminis-
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tration National Center for Ethics in Health Care
was a survey of ethics consultation programs
by Ellen Fox and colleagues. Published in 2007
in the American Journal of Bioethics, this sur-
vey of more than 500 hospitals depicted clini-
cal ethics consultation (CEC) as a discipline in
need of standards and as wholly unregulated.14

The data were alarming; the authors noted,
“When extrapolated to all general hospitals in
the United States, these data suggest that in a
one-year period approximately 29,000 individu-
als devoted more than 314,000 hours to perform-
ing more than 36,000 ethics consultations.”
Consultants came from a range of disciplines
(34 percent physicians, 31 percent nurses, 11
percent social workers, 11 percent chaplains, 9
percent administrators) and had little or no
training. The authors reported, “Only 5 percent
had completed a fellowship or degree program
in bioethics; 41 percent had been trained by di-
rect supervision of an experienced ethics con-
sultant, and 45 percent had learned indepen-
dently, without supervision.”

The implication, to many, was that certifi-
cation and accreditation, although potentially
flawed, were preferable to permitting tens of
thousands of consultants to perform a massive
number of consultations without the training
and expertise expected in any other discipline
that was so central to the welfare of patients
and families, and so important to the ethos of
clinical relationships.15 In a commentary in the
same issue of American Journal of Bioethics,
Nancy Dubler and Jeffrey Blustein voiced such
concerns; they emphasized the urgency of pro-
fessionalizing the training and practice of CEC
and presented recommendations for credenti-
aling standards in hospitals. Among them was
participation in a formal bioethics training pro-
gram and an apprenticeship that included the
observation of skilled consultants, the conduct
of consultations under direct supervision, and
attendance at ethics committee and/or consul-
tation debriefing meetings.16

 In 2009, an issue of HEC Forum was de-
voted to the subject of ethics consultant creden-
tialing and/or certification. Most of the commen-
tators supported the need for some type of stan-
dards and quality measures, noting that too

many hospitals relied on unskilled consultants.
Anita Tarzian observed that momentum was
building to professionalize CEC, and methods
for demonstrating competency were needed.17

Kenneth Kipnis proposed an agenda for the
newly established Clinical Ethics Consultation
Affinity Group (CECAG) of ASBH to work to-
wards developing practice standards.18

Taking a different tack and looking at the
institutional context, Jeffrey Spike proposed the
accreditation of training programs, rather than
the certification (through examination) of indi-
viduals. He spoke to the necessity of a broad
education and experience that goes beyond the
individual’s degree field or primary specialty,
in order to address the interdisciplinarity of
clinical ethics.19 However, Jeffrey Bishop and
colleagues provided a “dissensus report,” argu-
ing that efforts of standardization, akin to an
evidence-based model, prize process and con-
sensus over content, thereby diminishing dif-
ferences and dissent.20 Brian Childs, in an edi-
torial, agreed that there should be standards, but
also expressed concern that the heterogeneity
of ASBH members and clinical ethics consult-
ants would be lost through certification efforts.21

Like Spike, he believed the best healthcare eth-
ics consultants (HECs) “have an awesome mul-
tiplicity of skills from legal scholar, psycholo-
gist, healer, philosopher/theologian, case man-
ager to friend and confidant.”22 H. Tristram
Engelhardt, Jr., however, viewed credentialing
as a self-serving request by healthcare employ-
ees who do not actually engage in ethical deci-
sion making, seeking job security.23

In contrast to such objections, Nancy Dubler
and colleagues continued to champion the need
to professionalize the consultative process with
the establishment of the National Working
Group for the Clinical Ethics Credentialing
Project in 2008.24 These leaders in the field pro-
duced a consensus statement on CEC standards,
evaluation, and credentialing measures, pub-
lished in 2009 in the Hastings Center Report.
They recommended that the JCAHO require-
ment that “professionals who intervene in pa-
tient care have their required qualifications and
competency defined and periodically evalu-
ated” apply to ethics consultants and suggested
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that institutions should address a myriad of
questions, including:
• How often, and by what means, will quali-

fications be assessed?
• Might consultants be able to write in medi-

cal records and be insured without formal
credentialing?

• Would credentialing affect the institution’s
bylaws?

• Should the CEC program be a separate clin-
ical department?

• How will previous informal experience and
ongoing learning be supported and moni-
tored?

They also stressed the importance of a quality
improvement process, and developed a tool to
be used for retrospective analysis of medical
record documentation as well as education. In
addition to recommendations for specific pro-
cesses for consultation, medical record docu-
mentation, and institutional oversight, the group
proposed that institutions require particular
qualifications for clinical ethics consultants
(CECs) that expanded on their earlier recom-
mendations of formalized training programs and
apprenticeship.

The ASBH Clinical Ethics Consultation Af-
fairs Committee (CECA), established in 2009,
set curricular standards for clinical ethics edu-
cational programs as a first step in delineating
an acceptable fund of knowledge for CECs. Work
in progress includes vetting a code of ethics for
CECs as a necessary step toward professionali-
zation, and the exploration of funding to sup-
port certification.25

Perhaps the most evolved of these efforts
were from Martin Smith and colleagues at the
Cleveland Clinic, who proposed a detailed pro-
cess for the certification of CECs in a 2010 ar-
ticle in JCE.26 They suggested a four-step pro-
cess to assess an individual’s skills and knowl-
edge based on the ASBH Core Competencies,
led by experienced and accomplished CECs: (1)
written examination to assess knowledge, (2)
evaluation of a case portfolio to determine con-
sultative experience, (3) case simulations with
standardized patients to assess interpersonal
and communication skills, and (4) an oral ex-

amination to assess integration of skills and
knowledge, and role identity.

The authors pointed out that an advantage
of their proposal is that certification would not
be dependent on a particular educational pro-
gram or type of training, thereby recognizing the
diversity of backgrounds, academic pathways,
and experiences available to the would-be CEC.

THE NYPH CREDENTIALING PLAN

One of the authors of this manuscript (JJF)
was a member of Nancy Dubler’s National Work-
ing Group for the Clinical Ethics Credentialing
Project, and his involvement in those delibera-
tions motivated this effort to formalize a cre-
dentialing process at NYPH, a multi-site hospi-
tal with two medical schools: Cornell
University’s Weill Cornell Medical College
(WCMC), and Columbia University’s College of
Physicians and Surgeons (CUMC). Formerly two
distinct hospitals and medical centers, the New
York Hospital-Cornell Medical Center, located
on the upper east side of Manhattan, and the
Columbia Presbyterian Medical Center at the
northwest tip of Manhattan, the institution was
formed by a merger in 1998 to become the larg-
est not-for-profit, nonsectarian hospital in the
country, with 2,353 beds.27

Within NYPH there are two directors of med-
ical ethics (DMEs), JJF and KP, and three chairs
of ethics committees, JJF, KP, and GEH (see state-
ments of the authors’ affiliations). The total
number of formal consults in 2011 was 420
(WCMC: 235, CUMC: 185).

After reviewing this literature, we set out to
define key qualifications relating to the level of
responsibility assumed by CECs. We used a
graded approach to consultative work that re-
flected the current attending model structure of
the hospital, in which there is a progression
from an assistant attending physician, to asso-
ciate, to full attending status (table 1). We also
decided, despite the use of a medical model in
structuring a tiered level of responsibility, to be
fully ecumenical in broadening access to the
consultative role to professionals within and
outside medicine. We felt strongly that CECs
could—and should—hail from a range of disci-
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The required supervised consultative expe-
rience could be met by active participation in
CEC as a training program student, apprentice,
or member of a consultation team. Verification—
for example, a letter from a program director or
supervising consultant—is required.

Once credentialed, an assistant clinical ethi-
cist may participate in or conduct case consul-
tation under supervision. The level of supervi-
sion is at the discretion of the supervisor, and
may entail ongoing and in-person participation
for all telephone calls, medical record review,
and team or family meetings; discussion of the
case at critical periods; or any combination of
in-person and periodic review. All assistant
consultant documentation in the medical record
must be co-signed by a supervising consultant.
In addition, the assistant consultant will par-
ticipate in the teaching of medical ethics to
medical students, clinicians, and staff.

Associate Clinical Ethicist
An associate ethics consultant must have a

terminal degree or more than five years of clin-
ical experience doing consults, more than 50
hours of bioethics education, and more than 50
supervised or independent ethics consultations.
He/she must have bioethics teaching experience
at the medical or graduate level (table 1). Once
credentialed, he or she may conduct indepen-
dent consults, supervise an assistant clinical
ethicist, and engage in educational activities.

Senior Clinical Ethicist
Senior clinical ethicists must have a termi-

nal degree as well as 10 years of experience
doing independent consultation and must have
engaged in independent scholarship. They must
have performed more than 250 independent
adult or more than 100 pediatric consults for
this designation, in either the adult or pediatric
sphere. Individuals who desire a joint senior
appointment would need to document the afore-
mentioned number of consults in their home
area of competence and one-half as many con-
sults in their secondary area. For example, a
senior adult clinical ethicist desiring to gain
joint senior status would need to perform more
than an additional 50 pediatric cases (table 1).

plines and that such interdisciplinarity reflected
the richness of bioethics and strengthened the
deliberative process that is essential to reach-
ing an ethically sound consensus.

In our plan, CECs would receive a hospital
appointment upon (1) the recommendation of
their DME and (2) endorsement by the chair of
the clinical or academic department where they
had a pre-existing appointment. The recommen-
dation by a DME for a hospital appointment
would be approved by the medical board of the
hospital. All CECs would have a minimal set of
core qualifications, including a clinical license
or the completion of a clinical ethics fellowship
if they were not a clinical practitioner. (The
question of standards for bioethics training pro-
grams is currently being considered by the As-
sociation of Bioethics Program Directors.)28

We required this degree of clinical training
for consultants who were not coming out of one
of the clinical disciplines because the nature of
a CEC’s interactions with team members, pa-
tients, and families is informed by clinical
knowledge. A strong clinical background is es-
sential, not only to understanding the clinical
nuances upon which ethical judgments often
rest in the hospital setting, but to be credible
with clinicians who ask for assistance. As a re-
sult, consultants who are not trained as clini-
cians are required to have significant clinical
experience and knowledge, criteria most likely
satisfied by a fellowship in clinical ethics.

Assistant Clinical Ethicist
Entry level criteria for an assistant ethics

consultant include a master’s degree, more than
25 hours of bioethics education, and more than
25 supervised ethics consultations. A candi-
date’s graduate degree can be in any discipline,
including a range that spans the humanities, sci-
ences, and social sciences. The more specific
bioethics educational requirements can be met
through exposure to an array of relevant disci-
plines including law, philosophy, religion, con-
flict resolution, et cetera, and could be met by
formal course work, continuing education
courses, or regular attendance at ethics commit-
tee meetings, and so on. Whatever the mix, the
experiences, must be documented (table 1).
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This degree of stringency at the senior level
is to establish a position commensurate with a
high academic rank, comparable to an associ-
ate or full professor in a university setting, po-
sitions obtained within seven to 10 years.

Director of Medical Ethics
Senior clinical ethicists are entitled to con-

duct and/or supervise all consults and are alone
eligible to serve as DME. DMEs are appointed
by the medical board to chair the hospital eth-
ics committee and oversee and review the cre-
dentials of all CECs (table 1).

Comments on Criteria
The required numbers of educational hours

and consultations is based on our own experi-
ences and discussions with our NYPH consult-
ant colleagues. We determined the number of
consults by speaking among ourselves and our
trainees and reviewing their experiences devel-
oping progressive competence with consulta-
tive work. For example, we considered the ex-
perience of a former member of the WCMC di-
vision of medical ethics. An internist, she had
completed the Montefiore/Einstein Certificate
Program in Bioethics and Humanities before
coming to our institution, and had chaired the
ethics committee and conducted ethics consul-
tations at a smaller community hospital. She
said she felt a level of proficiency and indepen-
dence at our institution after about 200 consul-
tations.29 At that point she was confident that if
she felt the need to consult with a more senior
ethics consultant on a particularly difficult case,
the senior consultant would also be challenged
by the dilemma at hand. Other respondents de-
scribed reaching a similar point in their skill-
set at that range of consults.

It is important to note that these numbers
are not scientifically determined but based on
our consensus views; supervision is essential
in knowing when consultants are ready for the
next level of independent work. Individuals
must demonstrate proficiency with problem
solving, collaboration with faculty and staff at
all levels, and conflict resolution involving a
broad range of value-laden issues before being
considered for privileges.

TABLE 1. CEC credentialing at NYPH

Core qualifications:
• Clinical license and/or clinical ethics fellowship training
• Eligible for faculty appointment in clinical department

Additional qualifications for:
Assistant clinical ethicist
• Masters degree or higher
• Bioethics education >25 hours
• >25 supervised consults
• Credentialed activities:

— Supervised consultations
— Ethics education

Associate clinical ethicist
• MD, PhD, JD, or other terminal degree (or >5 years

CEC experience)
• Bioethics education >50 hours
• >50 supervised or independent consultations
• Bioethics teaching experience at medical or

graduate level
• Credentialed activities:

— Independent consultations
— May supervise assistant clinical ethicist
— Ethics education

Senior clinical ethicist
• MD, PhD, JD, or other terminal degree
• 10 years independent consultations
• Independent scholarship
• Credentialed activities:

— Independent consultations
— Supervise all levels
— Ethics education

Senior (adult)
• >250 independent adult consultations
Senior (pediatrics)
• >100 independent pediatric consultations
Senior (adult & pediatrics)
• >250 adult and >50 pediatric or >125 adult and

>100 pediatric
Director of medical ethics
• Physician
• Must be senior clinical ethicist
• Appointed by medical board
• Credentialed activities:

— Chair of ethics committee
— Reviews credentials; makes recommendations

for appointments to medical board
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Consensus and Approval Process
Once the three campus DMEs agreed on the

proposal, it was shared with the NYPH’s senior
vice president for patient services, who ap-
proved the presentation of the proposal to the
credentialing committee of the NYPH medical
board. The proposal was well received by the
committee, but one member noted the dispar-
ity of requirements between adult and pediat-
ric consultants.

The relative difference between the numbers
of consults required for pediatric versus adult
senior status had already posed a challenge for
the three DMEs. Initial suggestions for numeri-
cal parity neither cohered with the far fewer
cases seen in pediatrics as compared to adult
medicine, nor with case variation. Although our
combined campuses performed 22 pediatric
consults in 2011, a survey of children’s hospi-
tals reported by Jennifer Kesselheim and col-
leagues in 2010 found that 70 percent of the larg-
est freestanding children’s hospitals did 10 or
less consults per year.30 In addition to the small
absolute number of cases performed, there was
less variation in the types of cases for which
consultation is requested. These factors sug-
gested the need for fewer required cases for se-
nior ethicist to be qualified in pediatrics.

But questions remained: How were we to
determine the threshold for pediatric profi-
ciency when there were fewer consultations?
Would a lesser requirement for pediatrics erro-
neously suggest consultative work there was
devalued, compared to work done in the adult
context? While we appreciated that other insti-
tutions might reach different conclusions, we
sought a local answer drawing on historical
data. Depending on their degree of engagement,
adult consultants might do 125 to 500 cases in
five to 10 years, while a pediatric consultant
might do 50 to 100. We were also influenced by
the need to have a requisite overall amount of
experience, no matter the pediatric prevalence
to approximate the experience of adult consult-
ants. For this reason, we do not distinguish the
types of cases (adult/pediatric) that make up the
first 50 cases for associate status. Incrementally,
then, the first “generic” 50 cases may serve as a
base on which pediatric expertise can be built.

In this way, a compromise was reached for
100 pediatric cases required for a senior pedi-
atrics consultant. This was agreed upon by the
two chairs of pediatrics at Weill Cornell and
Columbia Physicians and Surgeons at the re-
quest of the credentialing subcommittee of the
NYPH medical board. With this agreement, the
subcommittee approved the recommendations
and the proposal went to the full medical board,
where it received final approval in 2010.

CONCLUSION

In response to calls for practice standards,
training, and certification, we addressed the cre-
dentialing of CECs at our institution. It served
our purpose to be able to provide expert con-
sultation with what we deemed to be appropri-
ately educated and trained clinicians and
helped us define a program for training future
consultants. This is not a certification process,
but a framework for identifying and evaluating
credentials in this emerging field. It recognizes
the diversity of backgrounds and educational
paths for CEC, but also relies on the expertise,
mentoring abilities, and leadership of the se-
nior consultants at our institution. We believe
this is an early but necessary step in profession-
alizing the practice of clinical ethics consulta-
tion. Others who embark on this process will
need to evaluate their program strengths and
needs in order to develop credentialing plans
of their own. We expect to revise this model in
years to come as we learn from our experience,
and as the profession continues to address stan-
dards, accreditation and certification.
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ABSTRACT

This commentary asks whether ongoing efforts to ac-
credit, certify, and credential hospital ethics consultants are
nothing other than an illegal restraint on trade masquerad-
ing as an effort to protect the public from harm.

THE HORROR! THE HORROR!

Arguably, if there’s one thing worse than not
allowing anyone to be a hospital ethics consult-
ant, that is and would be allowing just anyone
to be a hospital ethics consultant. That being
given, it follows like night after day that some-
thing must be done to see to it that someone,
but not just anyone, may do that which hospi-
tal ethics consultants do—whatever that is.
Hence the clarion call to do something, espe-
cially given that some 29,000 unqualified indi-
viduals are—or may be—devoting 314,000
hours to performing 36,000 consultations per
annum, to doing that which only qualified per-
sons can, should, and may do.1 To do nothing

would be to enable, if not encourage and in-
vite, the long-predicted—and just as long
awaited—“ethics disaster” to occur. Ergo, we
must accredit the programs that train individu-
als to be ethics consultants, and either certify
or credential individuals to be hospital ethics
consultants. (I think it really is and eventually
both/and and not either/or, but that, given the
situation in which the field finds itself, some
are reaching for this, others for that, way of see-
ing to it that everyone practices “safe ethics.”)
If ethics consultants simply do all of the above,
they’ll be able to rest easy, having dodged the
“ethics disaster” bullet.

IF IT DOESN’T GEL, IT ISN’T ASPIC

Cogent though this line of reasoning seems
to be, its appeal lasts only for as long as one
does not think about it. After all, given that hos-
pital ethics consultants have been known to
disagree among themselves, it neither is nor can
be the case that to merely disagree with a meta-
physician constitutes an “ethics disaster,” any
more than merely disagreeing with a physician
renders one incompetent. On the contrary, given
that we live in a democratic, pluralistic society,
one in which, qua Kant, individuals are ex-
pected to have the courage to think for them-
selves, one should expect such disagreements
to occur, and not expect the presence of such
disagreements to be bemoaned. So, where is the
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“ethics disaster,” that is, the specific and iden-
tifiable harm that has been, is, or will be caused
by the presence of some unqualified individual
and by the absence of a qualified one?

Moreover, for years now, everyone’s been
talking about how very important “capacity
building” is. If it is the case that all those people
are spending all that time doing all those con-
sults—and the earth still has not fallen into the
sun—I’d say that it looks like capacity building
is working, as well it should be 20 years after
the Cruzan case. To the extent that ethics is part
of a healthcare professional’s training, and is
regarded as integral to one’s professional devel-
opment, anyone who believes in capacity build-
ing should be pleased, not dismayed, with the
results of the study by Fox and colleagues.2 That
the results of that study have given rise to the
call to accredit programs, and to certify and/or
credential hospital ethics consultants, suggests
that there is and must be something more to all
of this than meets the eye, and that the “ethics
disaster” must be something other than what
qualified ethicists profess it to be.

What else might that something be?

FOLLOW THE MONEY

Given the preceding analysis, one cannot
rule out the possibility that the move to accredit
programs, and to certify and/or credential hos-
pital ethics consultants, has more to do with
protecting market share than it does with pro-
tecting patients and the public from the harm
that supposedly could and pre-supposedly
would befall them otherwise. In other words,
the only “ethics disaster” that everyone is re-
ally worried about is that somebody other than
certified, credentialed hospital ethics consult-
ants from accredited programs might not have
much work to do, and find themselves less than
fully employed. And because, as every ethics
consultant knows, the best defense is a good
offense,3 the best way to do something about
the competition is to do something about the
fact that there even is competition; and the best
way to do that is to simply close ranks, that is,
by making it more difficult for anyone other than
a fully and properly qualified ethics consult-

ant—whatever that means—to enter the market
(credentialing) and by having the various exist-
ing producers of these “professional” services
agree amongst themselves who it is that may—
and who it is that may not—market their ethics
“wares.” Basically, the message is: “It’s our way
or the highway.” Either everybody plays by our
rules—that is, rules that we created and by our-
selves (and that we’ve already modified once,
in the case of the so-called Core Competencies,4

haven’t finished yet, in the case of the so-called
Code of Ethics,5 and have yet to work out, in
the case of exams, tests, et cetera)—or they don’t
get to play at all.

The problem with this approach is that it
means that the producers and suppliers of hos-
pital ethics consultation services use their ex-
isting market power in order to “corner,” that
is, monopolize, the market. And that they are
doing so not by asking the state to legitimate
this monopoly, which it does by creating a new
profession, which is then subject to public and
private regulation, but by taking it upon them-
selves to do so; and by doing so when there is
no reason to believe that the public is at risk or
has suffered harm, but when there is every good
reason to believe that hospital ethics consult-
ants believe that they themselves are at risk, that
they themselves have suffered harm—just think
of how much income they would have had if
they themselves could have taken 314,000 bill-
able hours to provide 29,000 consultations! The
real ethics disaster is not simply that somebody
else is doing some of this, but that these as yet
unlicensed individuals are doing it instead of
those unlicensed professionals. In short, the
market has spoken, and hospital ethics consult-
ants don’t like what the market is saying. There-
fore, instead of simply allowing the market to
“do its thing,” they are going to determine what
the market’s answer should be, one that, coin-
cidentally, preserves their power by eliminat-
ing their competitors.  And how are they going
to do that? By rigging the game, that’s how. In-
stead of moving the goalposts, they’re going to
establish the rules of the game, the rules that
determine how the game ought to be played—
by pre-determining who gets to play it; and do
so in a manner that, not surprisingly, gives them
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a competitive edge. If eliminating the competi-
tion requires doing violence to how the game
of free market competition gets played, then so
be it. After all, it’s a matter of survival, isn’t it?

While it remains to be seen what, if any, the
anti-trust implications of this situation prove
to be, off the top of my head, I’d say that getting
together to create and protect an ethics cartel
by private, non-transparent means—instead of
asking a state legislature, by public, and trans-
parent means—to “do something” about this
situation may not be a reasonably prudent way
to pursue professionalization.6 Complex and
uncertain though the anti-trust laws are and
anti-trust analysis can be, one thing is both cer-
tain and irrefutable: those laws exist to protect
competition, not competitors.7 That being the
case, then to the extent that all these private
instances of concerted action8 have a demon-
strable anti-competitive effect without a justifi-
able pro-competitive effect, one would have to
have lived under a rock for the past 100 years
to think that there might not be—that there can-
not possibly be—an anti-trust issue lurking in
there somewhere.9 And, further, given that the
First Amendment is, among other things, sup-
posed to protect the “free market of ideas,” es-
pecially moral ideas, and that all of this is sup-
posed to occur within the “rough and tumble”
of a democratic society, I’m not sure that the
argument that a small group of ethics consult-
ants have built a “better truth trap,” that is, im-
proved upon the First Amendment itself, is go-
ing to find a lot of buyers.

IN YOUR FIELD OF DREAMS

Ethics consultation is not simply the phi-
losopher-king’s new clothes. It’s also the new
philosopher’s stone. Instead of turning lead into
gold, it turns metaphysical capital into real capi-
tal, that is, cultural and symbolic capital, the
kind of capital that one can make real money
with. Now that “expertise is commodified,”10

ethical expertise is just one more commodity,
and ethics experts the purveyors of “fine food
for thought.” As Daniel Callahan once observed:
“To put the matter bluntly, I make my living as
a specialist in ethics. Some people sell shoes,

while others peddle computers and automo-
biles. I purvey ethics: it is my profession and
trade. People pay money to hear me give lec-
tures, visit me to solicit my views, and buy my
books with the expectation that I will have
something useful to say about making good
moral judgments.”11  He immediately also said,
“I like this kind of life, but I have never been
entirely comfortable with it.”12

Instead of asking, “What’s not to like?”—the
answer being obvious—the field might be well
served by paying attention to what Callahan said
a few years later. “Ethics is full of the possibil-
ity for self-deceit, for ideological captivity,
and—of late—for succumbing to the lure of
money. It takes more than clear thinking to deal
with those traps.”13

It takes more than clear thinking to dodge
all of the bullets that one encounters on the path
to professionalization. Ethics consultants seem
to have avoided two bullets, namely, the demo-
cratic controls that are supposed to govern pro-
fessionalization—licensure14 at the macro-level
and informed consent15 at the micro-level—only
to find themselves confronting and confronted
by another bullet: the anti-trust laws. But, who
knows? Maybe Congress will declare the prac-
tice of ethics consultation to be America’s other
pastime and exempt it too from the reach of the
anti-trust laws.
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ABSTRACT

In response to the article by Scofield,1 I consider the
that, how, and why of ethics consultation, moral expertise,
and the rules of the game. The question still to be engaged
is, how does all of this work out for patients and families?

In his commentary, Giles Scofield makes the
most of his opportunity. The commentary is
witty, sly, refreshing, and challenging: it shows
that the author understands inside baseball—
he calls them like he sees them. And, we can
safely bet that some readers will disagree with
the calls, perhaps with chants like “the umpire
needs glasses.” But Scofield does not don the
uniform of an umpire. Is he perhaps a player?
Or is he a fan for the opposing team? We just
don’t know. Yet, those in attendance at baseball
games are not called spectators, but fans. Are
there any disinterested fans?

This brings to mind the story about the three
umpires discussing how they officiate games.
Each was bragging as to who did the best job.
Said one: “I call them as I see them—and no
one can do better than that.” The second re-

torted, “That’s nothing: I call them as they are.”
The third paused a moment, and finally added:
“They ain’t nothing until I call them—and then
that’s what they are.”2 The story, in the telling,
serves umpires, players, and fans alike: it is a
comment or joke about power, identity, and, ar-
guably, hubris—it is self-defensive. For players,
and for the fans, who are just as much in the
game, the joke works because it relies on a com-
mon frustration, uncertainty, and tension about
the “rules of the game”; how umpires apply the
rules and sometimes make the calls that they
do—how they get it wrong.

So here are the questions that Scofield’s ar-
ticle raises for me, and for the game itself—and
this is where the competing methods for um-
piring figure significantly on how the game is
played, if it is fair, and in managing disagree-
ments and outcomes.

What is it that we know, don’t know, or are
uncertain about what ethics consultants do—
Scofield’s “whatever that is”? Is this an open
question, or a rhetorical foil? We need to be clear
on this. It seems to me that the greater uncer-
tainty is not what they do, per se, but how they
do some of the things that they do (perhaps a
question of method and theory). Several articles
have highlighted that there is a family resem-
blance to the that they are doing—and these
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For the function of language in speech is not to inform but to evoke.
—Jacques Lacan, Écrits
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activities have been reported quantitatively and
qualitatively (sometimes to my dismay). Are
there stronger unifying features to these activi-
ties? If the reply to these questions is yes, then
is it reasonable to inquire if what’s being done
can otherwise be done well or poorly? In other
words, what are the fundamentals of the game
and how ought it to be played? And when might
we confidently say to the players, “good game”?

The specter of an “ethics disaster” may well
be a ruse to frighten the players or the fans, but
then, it does seem to have some content and
context. Have we not read about newly minted
ethics consultants who, lacking in clinical ex-
perience, had some measure of book knowledge
but no patient knowledge, and no knowledge
of patients? “Yes, I know the four principles . . .
so. . . .” (pitched without a unifying theory).
And if we talk about practicing “safe ethics,” it
must be because ethics consultation is not auto-
erotic. Like sex, pace Lacan, we do it with oth-
ers, but whether we do it well or poorly—or just
think that we do—is only known when several
features of the interpersonal relationship are
considered. In other words, we can always ask,
“Was it good for you?” And what harm was
done, if any, is difficult to get at, especially given
the emotional and interpersonal stakes. Do we
know the other well enough to presume that the
consult was a home run—or a foul ball? If it
was the latter, might there be unspoken or la-
tent harms? Given how the game is currently
played, Scofield may infer that absent an ex-
pression of harm there is no foul—and he may
be right. But one can wonder, did the consult
help? Moreover, can we confidently say, follow-
ing Scofield, “there is no reason to believe the
public is at risk. . . .”? What would it mean, and
require, to successfully field these questions?

Now, on the question of antitrust and guild
practices, it remains unclear how different the
move to credential ethics consultants is from a
similar move in medicine for physician licen-
sure and educational standards, from early ef-
forts by doctor-practitioners themselves and
appeals to state legislators to the Flexner Re-
port3 of 1910, where legislative action followed,
which was then followed by later control by the
American Medical Association. The develop-

ment and evolution of these efforts and prac-
tice, and the implied motivation, are too de-
tailed and intertwined to take up here. It seems,
however, that efforts begin as early as the 17th
century.4 Similar critiques to those made by
Scofield against licensure of ethic consultants—
and their motives and interests—have also been
made against the AMA as protectionist and en-
gaging in cartel-like practices. Read: there may
be more similarities than differences on this
front (granting that Flexner was also focused on
quality of training and outcomes, and a response
to extant harms).

Scofield’s taunts to the players on the field
about “a small group of ethics consultants [hav-
ing] a better ‘truth trap’ ” recall questions about
moral experts5—how to make sense of this
claim, what it implies or requires. Would “ex-
perts” require know-how or know-that, both—
or something more (know-why)? Scofield puts
tough questions. He wants to protect the “free
market of ideas, especially moral ideas. . . .” A
market where the atmosphere is the “rough and
tumble of a democratic society.” Here it’s un-
clear when, and whether, Scofield’s concerns
are with efforts to field a team, join a league, or
simply play a game of catch. I will set aside, for
now, these questions, and the interests of the
crowd—legitimate interests in a democratic so-
ciety—and turn to practice: how can a conver-
sation at the bedside best accommodate, if not
encourage, the “free market of ideas”? When, if
ever, should it become “rough and tumble”?
Stepping back: even if we are guided by the
beacon of moral pluralism (or is it a strobe
light?), for the sake of argument, it remains in
bounds to inquire about reasons and reason-
ing—and perhaps to put in practice, when
asked, how one might go about thinking (struc-
turally and methodologically) through ethical
questions (whatever they are) and addressing
uncertainty. It is unfortunate that some practi-
tioners—and some critics—may see this activ-
ity as more like throwing thunderbolts from
Olympus than as a conversation between equals.

When Scofield warns that ethics consulta-
tion is “not simply the philosopher-king’s new
clothes . . . it’s also the new philosopher’s stone,”
we can legitimately wonder if he has gone too
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far, imagined too much. Surely Scofield and any
philosophically aware ethics consultant will
recall that the true philosopher eschews being
king. And, if there is a “philosopher’s stone” to
be uncovered anywhere in our discussion, its
evidence is certainly in the comments quoted
from Callahan: these are pure gold (and, parsed,
deserve hours of reflection). Callahan pitches
his role as a specialist in ethics: “people pay
money to hear me . . . they visit me to solicit my
views, and buy my books with the expectation
that I will have something useful to say about
making good moral judgments.”6 But the gold
here is in the association that Callahan makes
next (as quoted by Scofield), when he says, “I
like this kind of life [as a specialist in ethics],
but I’ve never been entirely comfortable with
it.”7 Callahan has thrown us a curve—an insight.

Stepping away from the game, we wonder,
what is the source of Callahan’s discomfort—
his distress? After all, from the context provided,
those who seek out Callahan are not so differ-
ent from those who sought to have a conversa-
tion with Socrates—or the Sophists; they
thought, or had heard, that he, or they, had
something useful to say about making good
moral judgments. Presumably they, like So-
crates, were preoccupied by the same question,
the same desire: how best to live. Callahan
surely made these connections. Perhaps his dis-
comfort was an expression of humility: an ap-
preciation of the complexity and uncertainty of
living—the creative challenge of living well, and
the irony in being sought out as “one who is
supposed to know.”8 Perhaps he was uncom-
fortable for the very reason that he was think-
ing about Socrates. What would Socrates make
of a specialist or expert in ethics?

While I have highlighted, with obvious limi-
tations, questions raised or evoked in my read-
ing of Scofield, my intention has been to keep
these questions, and the conversation itself, in
play—the call on moral experts, who officiates,
how the game is played and played well, and
the process of writing the official rules of the
game; in all, the that, how, and why of ethics
consultations. The question I have not engaged
is, how does all of this work out, on game day,
for players and fans: patients and families? As
announcers at the ballpark frequently remind

us, “it’s about the fans.” Which reminds me,
have you heard the story about the three ethics
consultants who are discussing . . . ?
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ABSTRACT

In response to an article by Acres and colleagues, “Cre-
dentialing the Clinical Ethics Consultant: An Academic Med-
ical Center Affirms Professionalism and Practice,”1 the au-
thors urge continued action for the credentialing and certifi-
cation of clinical ethics consultants. They also promote a vig-
orous and engaged model for ethics consultation.

Acres and her colleagues deserve kudos for
their thoughtful and measured ethics consulta-
tion credentialing program. They have estab-
lished reasonable standards and forged exem-
plary relationships. We hope others expand
their work, but we are afraid that the entire field
is still waiting for a “spine transplant.” We need
stronger action in both credentialing and certi-
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ChefMD, in Santa Barbara, California, drjohn@drjohn
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fication. As a rule, ethics consultants still aren’t
properly recognized, regulated or reimbursed.
Our continued lack of self-policing and quality
control is embarrassing.

The arguments against credentialing and cer-
tification (C and C) seemed noble at first: we do
need intellectual diversity. Ethics consultation
should be widely available. Anyone with a keen
mind and a kind heart should be able to volun-
teer to be on an ethics committee.

While kindness and intellect are necessary
components for ethics consultation, they are not
sufficient. They do not substitute for training,
experience, and expertise. Ethics committees
are not suited for doing consultation as a large
group; an individual member or several mem-
bers must make the initial evaluation at the bed-
side. The committee best serves as an interdis-
ciplinary think tank and a community sound-
ing board.

Some have argued that C and C are irrel-
evant or even harmful because ethics commit-
tees and consultants ought to be merely adviso-
ry. Since they make no actual recommendations,
they don’t need regulation. They need not be
held accountable.
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This reasoning is flawed, because it leads to
a dangerous hands-off approach. In this model
of consultation, since we are merely educating
the patient/family/clinicians about an ethical
issue, we don’t need to see the patient, and since
we are not seeing the patient, we are not doing
clinical care, and since we are not doing clini-
cal care, we are not accountable.

In medical care, accountability includes
detailed documentation. Many committees do
not document consults properly in a complete
fashion in the chart (instead making a notation
such as “ethics committee meeting held” or
even no note at all). Even if recommendations
are made in the meeting, they may not be re-
corded on the chart, and the clinical informa-
tion and ethical reasoning used to arrive at these
recommendations are not documented. Most
committees also do not write daily notes. There-
fore, it is difficult for them to know if they are
responsible for positive outcomes (less pain and
suffering, more ethically desirable decision
making, better communication, and so on). More
importantly, such an approach fosters errors in
data gathering, and misses crucial day-to-day
changes in the patient’s situation. It is also poor
“public relations” in the hospital—clinical con-
sultation services that do not follow up on pa-
tients daily are viewed with disdain by nurses,
physicians, patients, and their families.

Another element of the usual accountabil-
ity process holds clinical consultants individu-
ally responsible for proper training and profes-
sional behavior—a necessary vetting process.
Ethics committees and consultants are now
mainly outside of this normal accountability
process. Some members of the committee may
belong to the hospital staff or may be employed
by other groups and organizations that do proper
screening. But there is no formal process in most
institutions. Can we really be certain, without
the usual safeguards, that ethics consultants are
up to date, are not currently drug or alcohol
impaired, and, for that matter, are not guilty of
recent criminal activity?

The role we have always promoted for eth-
ics consultation is a most active one. We argue
that passivity is dangerous here, because clini-
cal care should involve human contact and emo-

tion, as well as thought. We use palliative care
consultation as a model for ethics consultation,
since it is very vigorous and engaged, and one
of us (DS) is currently a palliative care consult-
ant. Our argument is that ethics consultation
should be even more vigorous and engaged,
since ethics cases are often more vexing. For
example, a palliative care consultant is usually
asked to help clarify goals at the end of life, and
to facilitate the transition to comfort care. Most
of the time, this work can proceed without dif-
ficulty. But in situations of extreme conflict,
such as when physicians or patients or families
pursue futile care, the ethics consultant and
committee are better equipped than the pallia-
tive care consultant. Or should be. One could
argue (and wish) that they are in fact better
trained for exactly this type of work, that they
are certified and credentialed and can roll up
their sleeves.

Risk managers with whom we have worked
have consistently been impressed with ethics
consultation’s willingness to take on the most
troubling dilemmas in the hospital. Such in-
volvement can lead to risk reduction for clini-
cians and institutions and higher quality patient
care and higher patient satisfaction scores.
Nurses and physicians see the ethics consult-
ant being active, and they encourage patients,
families, and other clinicians to seek consulta-
tion.

We have been advocates for this active ap-
proach for many years. We want more action.
We wonder why, 20 years after one of us (JL)
first co-created and described medical staff
privileges for ethics consultants, we still lack
national standards. We have suggested timidity
and role confusion as possible reasons. There
are others: hospitals and clinicians do not seem
to require proof of our credentials. Also, we do
not actively seek proper compensation.

We do think ethics consultants should bill
extensively for all the time it takes to do these
difficult consults properly. Such billing requires
documentation of the time spent personally
counseling families or patients—that’s the way
we do it in palliative care. (A radiologist also
documents a personal service, just a non-talk-
ing service.)
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In ethics consultation, a level five initial
consult should be the norm. This is a consult of
an hour and a half or so in length. More than
half of this time should be documented as be-
ing spent in counseling with the patient and
family at a family meeting. Level three follow-
up visits (35 minutes, 50 percent counseling)
might also be common.

In hindsight, perhaps there is so little pres-
sure for C and C from hospitals and healthcare
systems because we are basically seen as vol-
unteers. But the work we do has become inte-
gral to the medical system itself, and reimburse-
ment should now reflect this level of impor-
tance.

Will it take another 20 years to establish C
and C? We hope not. We believe the need to
move forward is more pressing than ever.

There are, of course, many obstacles. We are
uncertain, despite Acres and colleague’s de-
scription, of the proper length and content of a
clinical ethics fellowship. Unstated in their
work is the importance of getting paid for the
value and volume of one’s work, and the rela-
tionship of C and C to money (and power). The
future of ethics consultation, as a broadly
adopted hospital/ACO service,2 and a billable
service with a diagnostic code, hangs in the
balance. We doubt, however, that ethics con-
sultation will be reimbursed by third-party pay-
ers without the level of documentation we dis-
cuss above.

We have also made parallels to palliative
care consultation because one of us (DS) has had
recent relevant experience in C and C for hos-
pice and palliative care. Although a young field,
palliative care has had a certifying exam since
2008. When DS applied for hospital staff privi-
leges in palliative care and hospice, he was
asked for proof of certification. On a yearly ba-
sis, he needs to be re-appointed, and every year
he answers questions about ongoing medical
education, possible drug and alcohol impair-
ment, experience with lawsuits, criminal activ-
ity, and so forth. Our point is that it took only a
few years for palliative care to “get it done.”
Like ethics consultation, palliative care is a com-
plex field, with different groups of clinicians
involved. Like ethics consultation, the certify-

ing test cannot be strictly technical, but must
contain moral, legal, cultural, and humanities
content. Like ethics consultation, various orga-
nizations had to cooperate and agree on the con-
cepts of C and C.

Meanwhile, it has taken decades for ethics
consultation to even approach one C, and we
are still waiting for any meaningful action on
the other C.

So congrats to Acres and colleagues. It’s time
to get out of the chair, read the chart, see the
patient, listen to the story, hold a family meet-
ing, document the consult, and be properly re-
imbursed. It’s time for C and C.

NOTES
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ABSTRACT

This commentary describes a new physician who en-
countered a patient in crisis in a nonmedical environment. It
discusses professional obligations, ethical principles, errors
committed, and reasoning behind such errors. Unusual cir-
cumstances, uncertainty about how to properly identify one-
self as a physician, self-doubt, and discomfort with practic-
ing outside one’s scope of training are recognized as rea-
sons behind these errors. Medical students should be re-
minded of their ethical obligation to offer emergency care
within their limitations, instructed how to identify themselves,
and guided to become competent team leaders. Resident
doctors should continue to receive instruction as they inter-

nalize ethical principles and identify their scopes of practice.
Practicing physicians should be competent in offering basic
emergency care if needed.

Returning to work after a recent visit with
family, I was seated in the waiting area of a busy
Washington, D.C., airport. Suddenly, I heard a
disturbing thud behind me and turned to find
an older man having a seizure. Arriving at his
side, I was soon joined by flight attendants and
other travelers who offered objects to insert in
his mouth. After recalling basic first aid prin-
ciples and convincing bystanders that this in-
tervention was not appropriate, I requested that
emergency medical services be alerted. The sei-
zure finally ceased, and the man entered an
expected period of confusion and mild agita-
tion. Although I had been successful in prevent-
ing objects from being inserted in his mouth, I
failed to prevent a passing police officer from
misinterpreting his agitation and attempting to
subdue him. The plane began to board, and
eventually I found myself alone with the vic-
tim until I could describe the event and the
man’s medical status to paramedics before
boarding my flight.
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Following this event, I have reflected on pro-
fessional obligations, ethical principles, errors
committed, and reasons underlying such errors.
This incident reminded me of my obligation as
a physician to render medical care whenever
possible, regardless of circumstance. Physicians
are always “on call,” even if retired or on vaca-
tion. In addition, while I had previously as-
cribed fundamental ethical principles to my
own practice of medicine, I now realize that
these principles apply to other people as well: I
should persuade others to do good and prevent
them from doing harm.

In addition, I have identified two embarrass-
ing errors and have sought to understand how I
committed them. These errors were not identi-
fying myself as a physician, and not being more
assertive in deterring the police officer’s well-
intentioned but potentially harmful interven-
tion. Although I could attribute these mistakes
to an initial sense of urgency, a desire for im-
mediate intervention, or an awareness of the
man’s stable condition, perhaps my thoughts
and actions were motivated more by an inter-
nal evaluation of myself rather than by an ex-
ternal evaluation of the patient and the circum-
stances.

I was unfamiliar with a novel situation where
I was compelled to offer aid outside of the tra-
ditional medical setting. Second, I did not know
when or how to identify myself, and I feared
doing so in a way that could be perceived as
overbearing or pretentious. Third, I was con-
strained by limited self-confidence as a newly
minted doctor, so I was hesitant to call atten-
tion to myself or to assume responsibility for
the patient’s care. Fourth, I recognized that I was
addressing an illness outside of my normal
scope of practice. Without exposure to a wide
variety of patients, medications, and illnesses,
doctors may grow uncomfortable offering aid if
they are unfamiliar with the patient’s history or
the presenting problem. An unfamiliar situation,
uncertainty about how to identify myself, self-
doubt as a new physician, and discomfort with
practicing outside of my scope of training
caused me to refrain from assuming a leader-
ship role and intervening with greater confi-
dence in the patient’s best interest.

 Medical students should be informed of
their ethical obligations to reasonably assist in
patient care when possible, instructed how to
appropriately identify themselves, and guided
to become respectful, confident, motivating
team leaders. Residency training must foster this
process as doctors grow in knowledge, develop
additional self-confidence, identify “comfort
zones” of practice, and internalize ethical prin-
ciples. Practicing clinicians must be conscious
that, from the perspective of many lay people,
we are viewed as physicians first, regardless of
specialty, with the knowledge and capability to
offer basic first aid. With that in mind, doctors
should maintain general knowledge about
proper management of common emergencies.

Although I never learned the gentleman’s
name and could not follow his care, I learned
ethical and practical lessons from an uncom-
mon medical situation. Although these lessons
are learned neither in the classroom nor at the
bedside, they are nonetheless critical to profes-
sional development as physicians aspire, in the
words of Hippocrates, to “cure sometimes, re-
lieve often, comfort always.”

MASKING OF THE CASE

This case has neither been masked nor fictional-
ized. No written informed consent was able to be
obtained.
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ABSTRACT

This issue’s “Legal Briefing” column continues cover-
age of recent legal developments involving medical decision
making for unbefriended patients. These patients have nei-
ther decision-making capacity nor a reasonably available sur-
rogate to make healthcare decisions on their behalf. This
topic has been the subject of recent articles in JCE.1 It has
been the subject of major policy reports.2 Indeed, caring for
the unbefriended has even been described as the “single
greatest category of problems” encountered in bioethics con-
sultation.3 Moreover, the scope of the problem continues to
expand, especially with rapid growth in the elderly popula-
tion and with an increased prevalence of dementia.

Unfortunately, most U.S. jurisdictions have failed to adopt
effective healthcare decision-making systems or procedures
for the unbefriended. “Existing mechanisms to address the
issue of decision making for the unbefriended are scant and
not uniform.”4 Most providers are “muddling through on an
ad hoc basis.”5 Still, over the past several months, a number
of state legislatures have finally addressed the issue. These
developments and a survey of the current landscape are
grouped into the following 14 categories.6 The first two cat-
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egories define the problem of medical decision making for
the unbefriended. The remaining 12 describe different solu-
tions to the problem. The first six categories were covered in
Part 1 of this article;7 the last eight categories are covered in
this issue (Part 2).
1. Who are the unbefriended?
2. Risks and problems of the unbefriended
3. Prevention: advance care planning, diligent searching,

and careful capacity assessment
4. Decision-making mechanisms and standards
5. Emergency exception to informed consent
6. Expanded default surrogate lists: close friends
7. Private guardians
8. Volunteer guardians
9. Public guardians
10. Temporary and emergency guardians
11. Attending physicians
12. Other clinicians, individuals, and entities
13. Institutional committees
14. External committees

7. PRIVATE GUARDIANS

Guardianship is a legal relationship that is
created by state courts when a judge determines
that an individual is incapacitated and unable
to make decisions on her or his own behalf. The
court creates a relationship in which the guard-
ian is given legal authority to make decisions
for an incapacitated individual—referred to as
the ward—regarding that person and/or her or

Law
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his property. Every state provides for guardian-
ship. Indeed, most states provide no other
healthcare decision-making mechanism for the
unbefriended. So, in most states, guardianship
is the only officially recognized decision-mak-
ing mechanism.8

On the surface, this might appear to be en-
tirely appropriate and adequate. The formal ju-
dicial process helps to assure neutrality, impar-
tiality, and public accountability. The proce-
dural due process afforded by the courts helps
to assure that all perspectives and alternatives
are aggressively pursued, and it provides im-
portant protections against improper decision
making.9 While the courts may lack expertise
in healthcare decision making, they can draw
on the advice and recommendations of treating
and independent clinicians. Consequently,
guardianship might appear to be a mechanism
ideally suited to protecting vulnerable unbe-
friended patients.

Nevertheless, despite the widespread utili-
zation of the guardianship procedure, commen-
tators generally believe that the disadvantages
of guardianship significantly outweigh its
advantages.10 The four main deficiencies con-
cern speed, cost, competence, and the availabili-
ties of guardians. In terms of speed, court pro-
ceedings are problematic, because they are very
time consuming, and, in these situations, time
is of the essence. Guardianship proceedings
regularly take at least six to eight weeks,11 and
they frequently take much longer than that. A
2010 study noted the lack of data describing
how decisions are made for patients while they
are awaiting a court-appointed guardian. The
study revealed that, in many cases, a treatment
decision was necessary prior to the appointment
of a guardian.12

In terms of cost, guardianship proceedings
require a significant investment.13 A facility
must pay medical experts to assess the patient’s
capacity, and must pay an attorney to prepare
and argue the petition. It must often pay for a
guardian ad litem (another attorney or an inde-
pendent evaluator) to represent the interests of
the ward,14 and the facility must pay filing fees
and other court costs. All of these expenses will
likely total $5,000 to $8,000.15

In terms of competence, in the majority of
guardian situations, the guardian does not know
the patient and is unable to make decisions
based on the patient’s morals and values. Guard-
ians are poorly trained, and, given very high case
load, they are often unable to properly super-
vise their wards.16 In short, it is unclear that
guardians can or do make better decisions for
unbefriended patients than other potential sur-
rogates, such as attending physicians and eth-
ics committees.17

Finally, in terms of availability, both typi-
cally and ideally, an appointed guardian is a
willing family member or friend.18 For families
who can afford it, there are also companies that
provide professional guardianship services.19

“The task of caring for an elderly or a disabled
family member can be overwhelming. . . . Hav-
ing a third party administer the daily tasks of
financial and medical management frees fam-
ily members to focus on their relationships with
the loved one.”20 However, neither of these op-
tions is viable for unbefriended individuals who
do not have family, friends, or resources. Courts
are forced to find other alternatives, such as
volunteer guardians and public guardians;21 un-
fortunately, as described in the next two sec-
tions, even these resources are usually inad-
equate to meet the need.

Encouragingly, there are ongoing efforts to
improve the guardianship system. In the U.S.
in 2011, at least 27 states passed new guardian-
ship legislation.22 The Third National Guardian-
ship Summit, convened by 10 national organi-
zations in October 2011, resulted in 43 standards
for the performance of guardians and 21 rec-
ommendations for action by courts and legisla-
tures.23 At the federal level, the proposed 2011
Guardian Accountability and Senior Protection
Act would provide funding for state courts to
assess and improve handling of proceedings
relating to adult guardianship.24

Even if enacted tomorrow, the impact of re-
form is years away. The current guardianship
situation is not generally perceived as effective
for the unbefriended. It is encumbered with
“onerous formalities”25 that are “untenable most
of the time.”26 Consequently, guardianship is
generally viewed as an option of last resort.27
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The U.S. guardianship system is not the only
one in need of reform. Israel also utilizes a
guardianship approach to caring for its unbe-
friended.28 A recent study identified several
shortcomings of the Israeli guardianship ap-
pointment procedure.29 For example, guardians
are not required to take into account the desires
or wishes of the ward. The controlling statute
does not provide any alternatives or less restric-
tive means. No training is provided to the guard-
ians. And while the act requires guardians to
provide financial reports, it does not require
reports regarding the care and social welfare of
the ward. In 2007, officials considered creating
a unit to monitor the guardians’ care of health
and personal affairs of the wards, but no such
program has yet been established.

Finally, it is noteworthy that, in 2011, the
Supreme Court of India addressed the issue of
the unbefriended and determined the removal
of life-support measures for incapacitated pa-
tients may only be approved by the High Court.
The court decided its approval is necessary to
best protect patients, doctors, relatives, next
friends of patients, and even the public.30 The
case centered around Aruna Shanbaug, an un-
befriended individual who became incapaci-
tated after she was brutally attacked 37 years
ago.31 Since the attack, Shanbaug has lived in a
persistent vegetative state in an Indian hospi-
tal.32 Immediately after the attack, her family and
fiancé visited her, but her parents are now de-
ceased, and other visits stopped many years ago.
Thus, she was left to the care of the hospital.33

Shanbaug had one friend, Pinky Virani, who
visited on occasion and even wrote a book about
the tragic situation.34 Virani, on behalf of
Shanbaug, filed a petition asking the Supreme
Court to direct the facility to stop feeding
Shanbaug and allow her to die peacefully.35 The
hospital opposed the petition. Prior to the at-
tack, Shanbaug was a nurse employed at the
same hospital. The nursing staff, who had taken
exceptional care of Shanbaug, was extremely
fond of her. The hospital argued that its staff
love and care for Shanbaug, that she is respon-
sive to them, loves music and certain foods, and
she is very much alive.36 The court refused to
recognize Virani as Shanbaug’s “next friend.”37

Moreover, the court decided it is the court’s re-
sponsibility to decide whether it is in the best
interest of an incapacitated patient to withhold
treatment.38 The family, next friend, or the med-
ical team of an incapacitated patient may peti-
tion the court to discontinue life support, but
the ultimate decision is left to the judiciary.39

8. VOLUNTEER GUARDIANS

Even if a treating facility engages in the cum-
bersome, lengthy guardianship process for an
unbefriended patient, there is often yet another
obstacle: a shortage of available guardians. The
unbefriended patient has no family or friends
to serve, and professional guardians are unwill-
ing to serve unless they will be compensated
(usually from the patient’s estate). In response,
some states have developed volunteer programs
to overcome the lack of available guardians. For
example, the Colorado Guardianship Alliance
(the Alliance) developed a program to recruit
volunteers to serve as court appointed guardi-
ans for the unbefriended.40 It screens all poten-
tial guardians and requires them to go through
a training program, free of charge. When a med-
ical facility or nursing home has an incapaci-
tated patient, it calls the Alliance, which pro-
vides a volunteer guardian, when possible. The
guardian may determine where the ward should
live, make medical treatment decisions, and see
that daily needs such food, clothing, and shel-
ter are met. The guardian provides annual re-
porting to the Alliance as well as to the court.

As in Colorado, citizens in Indiana forged a
statewide initiative to create and fund volun-
teer guardianship programs.41 The Indiana Adult
Guardianship Services Project (IAGSP) was
formed in 2008 and is heavily involved in this
initiative. Its stated purpose is to “build a frame-
work of community-based adult guardianship
services projects/programs across the state.”42

IAGSP sponsors research projects to further ex-
plore the ethics, standards, and regulations sur-
rounding guardianships.43 Currently, IAGSP is
working to implement pilot guardianship pro-
grams in six counties across the state. It has con-
vened a multidisciplinary task force to support
development of these programs.44
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siderably. Only 15 states have licensing, certifi-
cation, or regulation systems. Third, public
guardians often have—or at least perceive that
they have—limited authority regarding deci-
sions around life-sustaining treatment.51

The U.S. is not the only country in which
public guardians are used to make treatment
decisions for the unbefriended. For example, in
Ontario, if no appointed agent or statutory de-
fault surrogate is available, then “the Public
Guardian and Trustee shall make the decision
to give or refuse consent.”52 Similarly, in New
South Wales, while not needed for “urgent” or
“minor” treatment, a public guardian can con-
sent to “major” medical treatment.53

10. TEMPORARY AND EMERGENCY
GUARDIANS

Yet another variation on traditional guard-
ianship is to allow for temporary and emergency
guardianships.54 Such petitions are filed with
the court when there is no time to conduct nor-
mal “plenary” or full guardianship hearings,
which may take several weeks or months.55

These procedures are neither as cumbersome
nor as expensive as full guardianship.56 Tempo-
rary and emergency guardians are authorized
to make one or a series of decisions, but do not
have unlimited or ongoing decision-making
powers. They are appointed to make the imme-
diate treatment decisions only, and then their
authorization ends. For instance, Indiana pro-
vides for emergency guardian appointments
when an adult needs immediate attention and
there is no known person who can consent to
treatment.57 A temporary guardian is appointed
for a maximum of 60 days, or until a perma-
nent guardian is appointed.

In 2010, Georgia gave hospitals and other
healthcare facilities the right to petition the
court for expedited appointment of a temporary
guardian to make medical decisions. The stat-
ute provides: “In the absence, after reasonable
inquiry, of any [other surrogate] to consent for
the patient, a hospital or other healthcare facil-
ity or any interested person may initiate pro-
ceedings for expedited judicial intervention to
appoint a temporary medical consent guard-

Indiana law provides that the court may
appoint a volunteer advocate for a senior or in-
capacitated adult.45 These guardians can consent
to medical care or other treatment needs for an
incapacitated adult.46 As a result of the state-
wide initiative, Wishard Health Services has
begun funding a volunteer guardianship pro-
gram that has experienced success: there are ap-
proximately 30 trained volunteers serving as
court-appointed guardians of unbefriended pa-
tients in Marion County, Indiana, hospitals and
nursing homes. Program consultants report see-
ing fewer unbefriended patients re-admitted,
and greater Medicaid reimbursement to hospi-
tals, due to the guardians who assist patients
with the application process.47

9. PUBLIC GUARDIANS

Recognizing that the general guardianship
situation is poor, most U.S. states have imple-
mented variations of traditional guardianships.
Notable among these variations are “public
guardianship” programs. These programs fol-
low four different models. Most public guardi-
ans are either publicly funded social service
organizations or county government public of-
ficials.48 For instance, in Colorado, Mr. Yeager
was an unbefriended individual.49 His physici-
an concluded that attempting resuscitation
would be futile. The court affirmed the right of
Morgan County Department of Human Services
to authorize a do-not-resuscitate (DNR) order
and granted it unlimited authority to make med-
ical decisions on behalf of Yeager. A minority
of states have taken a different approach, instead
establishing public guardians as either officials
of the court or as employees of an independent
state office within the executive branch of gov-
ernment. Unfortunately, however they have
been established, public guardianship services
suffer from serious problems. First, they are gen-
erally overburdened, understaffed, and under-
funded.50 Consequently, most states have signifi-
cant unmet needs for public guardianship. At
the same time, some jurisdictions give guardi-
ans ridiculously high numbers of clients, far
above the recommended 1:20 ratio. Second,
education and training requirements vary con-
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ian.”58 But the law restricts the guardian from
withdrawing life-sustaining procedures unless
specifically authorized by the court.59

11. ATTENDING PHYSICIANS

Some commentators have suggested that the
need to engage the cumbersome guardianship
appointment process could be avoided if default
surrogate statutes included healthcare provid-
ers on the statutory priority list of authorized
surrogates.60 After all, even when there is no
available family member or close friend, there
is almost always an available physician. Indeed,
there is evidence that some patients actually
prefer physicians over guardians as surrogate
decision makers.61 Responsive to these consid-
erations, 12 states authorize attending physi-
cians, either unilaterally or with a concurring
opinion, to make treatment decisions for the
unbefriended.62

For example, in South Carolina, healthcare
services may be provided without the consent
of the patient or surrogate if, “in the reasonable
judgment of the attending physician or other
healthcare professional, the healthcare is nec-
essary for the relief of suffering or restoration of
bodily function or to preserve the life, health,
or bodily integrity of the patient.”63 The health-
care provider is not liable for providing, in good
faith, healthcare without consent unless the
provision of care is negligent.64 A 2011 Missouri
bill is virtually identical.65

With respect to life-sustaining treatment,
North Carolina provides: “If none of the [surro-
gates] is reasonably available then at the dis-
cretion of the attending physician the life-pro-
longing measures may be withheld or discon-
tinued upon the direction and under the super-
vision of the attending physician.”66 Oregon’s
law is virtually identical.67 Connecticut law
oddly provides that the physician need only
“consider” the patient’s wishes and need only
“consult” the surrogate.68

But these six states authorizing attending
physicians to unilaterally make treatment de-
cisions are in the minority.69 Seven other states
limit the authority of physicians. There are long-
standing and well-grounded concerns that giv-

ing physicians unilateral authority to make
treatment decisions is risky due to both con-
flicts of interest and personal bias.70 According-
ly, while these seven states authorize attending
physicians to make treatment decisions on be-
half of the unbefriended, they require some con-
firmation or “double-check” on clinical deci-
sion making.71 This additional review is widely
perceived as an important safeguard.72 This re-
view normally takes one of three forms: (1) con-
currence of a second physician, (2) concurrence
of an institutional committee, or (3) concurrence
of an external committee. The first model is de-
scribed here, and the second two are described
in following sections.

For example, in Tennessee, if no family or
close friend is reasonably available, the treat-
ing physician is then authorized to make med-
ical decisions, but only after obtaining concur-
rence from a second independent physician.73

Texas law similarly provides that if no surro-
gate is available, then a treatment decision
“must be concurred in by another physician
who is not involved in the treatment of the pa-
tient or who is a member of an ethics or medi-
cal committee of the healthcare facility.74 Like-
wise, in North Carolina, “the patient’s attend-
ing physician, in the attending physician’s dis-
cretion, may provide healthcare treatment with-
out the consent of the patient or other person
authorized to consent for the patient if there is
confirmation by a physician other than the pa-
tient’s attending physician of the patient’s con-
dition and the necessity for treatment.”75 Ari-
zona similarly provides: “If the health care pro-
vider cannot locate any of the [surrogates], the
patient’s attending physician may make health
care treatment decisions for the patient after the
physician consults with . . . a second physician
who concurs with the physician’s decision.76

New York’s 2010 Family Health Care Deci-
sions Act (FHCDA), on which a pending New
Jersey bill is closely patterned, also authorizes
physicians to make healthcare decisions for
unbefriended patients. But the discretion of the
attending physician narrows as the invasiveness
or burden of the treatment rises.77 Specifically,
the FHCDA divides treatment into three catego-
ries: (1) routine medical treatment, (2) major
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medical treatment, and (3) life-sustaining treat-
ment.78 Routine medical treatment includes
those treatments, services, and procedures for
which providers do not ordinarily seek specific
consent. Examples of such treatment include
drawing blood for tests or providing medica-
tion for high blood pressure. These interven-
tions involve little or no risk to patients and are
clearly beneficial.79 An attending physician is
authorized to unilaterally decide about the pro-
vision of routine medical treatment for unbe-
friended patients.80

Major medical treatment includes those
treatments, services, and procedures that in-
volve the use of general anesthesia; any signifi-
cant risk to the patient; or any significant inva-
sion of bodily integrity requiring an incision,
producing significant pain, or having a signifi-
cant recovery period. Examples of such treat-
ment include lumbar puncture, colonoscopy,
and hernia repair. Such decisions carry greater
risks and burdens and incorporate important
nonmedical considerations. Accordingly, the
decision-making process is more extensive.
First, the attending physician must consult with
the staff directly responsible for the patient’s
care (nurses, social workers, nurse aids). Sec-
ond, the attending physician must obtain an
independent concurring determination from a
second physician.81

Life-sustaining treatment includes the use
of any medical device or procedure to sustain a
vital bodily function. Typical treatments include
cardiopulmonary resuscitation, mechanical
ventilation, dialysis, and clinically assisted
nutrition and hydration.82 Decisions to withhold
or withdraw life-sustaining treatment are sub-
ject to the closest scrutiny. An attending physi-
cian may make such decisions only if she or he
determines, with the concurrence of an inde-
pendent physician, that the treatment either
“would violate accepted medical standards” or
“offers the patient no medical benefit because
the patient will die imminently, even if the treat-
ment is provided.” Otherwise, withholding or
withdrawing life-sustaining treatment requires
judicial approval.83

The Veterans Health Administration (VHA)
follows a process very similar to that outlined

in the New York FHCDA. For those treatments
or procedures that involve minimal risk, prac-
titioners can make a decision after attempting
to explain the nature and purpose of the pro-
posed treatment to the patient.84 For procedures
that require signature consent, both the attend-
ing physician and the chief of service (or his or
her designee) must indicate approval of the
treatment decision in writing. In the VHA, as in
New York, decisions to withhold or withdraw
life-sustaining treatment require a more elabo-
rate process. They must be reviewed by a mul-
tidisciplinary committee appointed by the fa-
cility director. The committee functions as the
patient’s advocate and may not include mem-
bers of the treatment team. The committee must
submit its findings and recommendations in a
written report to the chief of staff, who must
note his or her approval of the report in writ-
ing. After reviewing the record, the facility di-
rector may concur with the decision to with-
hold or withdraw life support or request fur-
ther review by regional counsel.

Like New York and the VHA, some foreign
jurisdictions also follow a tiered approach. In
New South Wales, for example, medical treat-
ment for unbefriended patients may be carried
out without consent so long as it is “minor.”85

But for “major” treatment, consent must be ob-
tained from a Guardianship Tribunal.86

12. OTHER CLINICIANS, INDIVIDUALS,
AND ENTITIES

While professional decision making for the
unbefriended is usually vested primarily with
physicians, it is sometimes vested with other
clinicians, individuals, and entities. In Florida,
for example, the ultimate surrogate in the de-
fault priority list is “a clinical social worker . . .
selected by the provider’s bioethics committee
and . . . [not] employed by the provider.”87 While
these social workers have the authority to con-
sent to major medical treatment, “decisions to
withhold or withdraw life-prolonging proce-
dures will be reviewed by the facility’s bioeth-
ics committee.” Some Florida social workers
have formed companies to serve these surrogate
functions.88
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In Texas, if no other surrogate is reasonably
available and willing to consent to treatment
on behalf of a patient, treatment decisions may
be made by “a member of the clergy.”89 In 2011,
Texas extended this surrogate decision-making
process not only to patients in hospitals, nurs-
ing homes, and home care, but also to inmates
in county or municipal jails.90 Several other
states authorize clergy as “surrogates of last re-
sort,” but these states require that the clergy
know the patient.91

Since 1993, Oregon has had a mechanism
for making life-sustaining treatment decisions
for the unbefriended.92 But it has had no mech-
anism for making decisions regarding major
medical treatment. So, in 2011, Oregon enacted
a new law permitting a hospital “to appoint a
health care provider . . . who has received train-
ing in health care ethics.”93 If the appointed pro-
vider is the patient’s attending physician, then
that individual must obtain a second opinion
from another healthcare provider.

In Mississippi, “consent may be given by an
owner, operator or employee of a residential
long-term health-care institution at which the
patient is a resident if there is no advance health-
care directive to the contrary and a licensed
physician who is not an owner, operator or
employee of the residential long-term health-
care institution at which the patient is a resi-
dent has determined that the patient is in need
of health care.” But this power to consent is lim-
ited to those healthcare services determined
necessary by the physician. And it does not in-
clude the power to consent to “withholding or
discontinuing any life support, nutrition, hy-
dration or other treatment, care or support.”94

In West Virginia, the surrogate of last resort
can include “any other person or entity, includ-
ing, but not limited to, public agencies, public
guardians, public officials, public and private
corporations and other persons or entities which
the Department of Health and Human Resources
[DHHR] may from time to time designate.”95 In
a 2003 regulation, the West Virginia DHHR des-
ignated three categories of individuals and en-
tities as eligible surrogates for patients in DHHR
facilities: (1) any organization authorized un-
der state or federal laws, or under contract with

the DHHR, to advocate for individuals in DHHR
facilities; (2) any organization authorized un-
der federal or state laws, or under contract with
DHHR, to provide surrogacy, guardianship, or
conservator services for persons in DHHR fa-
cilities; and (3) any DHHR employee who was
not otherwise precluded from serving as a sur-
rogate.96

13. INSTITUTIONAL COMMITTEES

Whether or not authorized by law, many
treatment decisions for the unbefriended are
made by physicians without institutional or ju-
dicial review, and even without the concurring
opinion of another physician.97 In other words,
much decision making is informal and ad hoc.
Many commentators and policy makers have
expressed concern with leaving treatment de-
cisions solely in the hands of individual physi-
cians or other facility employees. One concern
is that such decision makers suffer from a con-
flict of interest, given their own and/or their
facility’s financial incentives. Another concern
in that these decision makers may be too influ-
enced by their own personal values and biases.

To address these concerns, the American
Medical Association (AMA) has recommended
a more thorough process to better ensure ac-
countability, objectivity, and independence.
Specifically, the AMA recommended consult-
ing “an ethics committee to aid in identifying a
surrogate decision-maker or to facilitate sound
decision-making.”98 A committee has some ad-
vantages over a single decision maker.99 With
an individual decision maker, there is always a
concern that the decision will be based upon
financial incentives or the biases of that per-
son.100 A committee, on the other hand, can bet-
ter offer various perspectives and can utilize a
multifaceted array of both medical and ethical
considerations.101 A committee is more likely to
view a patient as an individual, considering, in
addition to the medical benefits and burdens,
any known moral or personal values and the
nature of a patient’s previous life style.102 At the
same time, committees provide quicker, more
easily accessible, and more personalized deci-
sions than the court system.
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However, committees are sometimes im-
practical because of the necessary logistics; it
often takes too much time to convene a com-
mittee, thoroughly evaluate patients and their
treatment options, collectively deliberate, and
issue a decision. Patients in need of medical care
often do not have this much time. Decisions
must be made quickly. In addition, these com-
mittees may face the same problems as public
and private guardianship programs. They are
usually burdened with under-funding, under-
staffing, and problems associated with properly
training members. On the other hand, treatment
decisions for the unbefriended are sometimes
reviewed by just a subgroup, which is more eas-
ily convened.103

Several states have enacted statutes allow-
ing institutional committees to guide decision
making for the unbefriended. Most of the stat-
utes call for a physician, in conjunction with
an ethics committee, to make decisions. In Ala-
bama, for example, decisions may be made by
“a committee composed of the patient’s primary
treating physician and the ethics committee of
the facility where the patient is undergoing treat-
ment or receiving care, acting unanimously.”104

If there is no ethics committee, then decisions
can be made

by unanimous consent of a committee ap-
pointed by the chief of medical staff or chief
executive officer of the facility and consist-
ing of at least the following: (i) the primary
treating physician; (ii) the chief of medical
staff or his or her designee; (iii) the patient’s
clergyman, if known and available, or a
member of the clergy who is associated with,
but not employed by or an independent con-
tractor of the facility, or a social worker as-
sociated with but neither employed by nor
an independent contractor of the facility.

In Georgia, with respect to DNR orders, “an
attending physician may issue an order not to
resuscitate” for a patient, provided that three
conditions are satisfied. First, the physician
must determine with the concurrence of a sec-
ond physician, in writing in the patient’s med-
ical record, that such patient is a candidate for
nonresuscitation. Second, “an ethics commit-

tee or similar panel” must concur in the opin-
ion of the attending physician and the concur-
ring physician that the patient is a candidate
for nonresuscitation. Third, the patient must be
receiving inpatient or outpatient treatment from,
or is a resident of, a healthcare facility other
than a hospice or a home health agency.105

In California, long-term care facilities can
establish “interdisciplinary teams” (IDTs),
sometimes known as “Epple committees,” to
make decisions for unbefriended residents.106

An IDT must include “the resident’s attending
physician, a registered professional nurse with
responsibility for the resident, other appropri-
ate staff in disciplines as determined by the
resident’s needs, and, where practicable, a pa-
tient representative, in accordance with appli-
cable federal and state requirements.”107 Look-
ing to this IDT model, California considered a
“surrogate committee” for other, non-long-term-
care patients. But none was enacted as part of
the 1999 Health Care Decisions Act.108

Some states prefer, but do not strictly re-
quire, ethics committee review. In Arizona, for
example, an attending physician may make a
treatment decision after consulting and obtain-
ing the recommendation of an institutional eth-
ics committee. But the statute recognizes that
may not always be possible. If it is not possible,
the statute alternatively allows a physician to
make the treatment decision after consulting
with and obtaining the concurrence of a sec-
ond physician.109

As discussed above, many states authorize
attending physicians to make decisions regard-
ing routine medical treatment. But safeguards
typically increase proportionately with the grav-
ity of the treatment. These safeguards often in-
clude the approval of an ethics committee.110

For example, in the VHA, ethics committees are
utilized for decisions involving withholding or
withdrawal of life-sustaining treatment. Such
decisions by an ethics committee must be ap-
proved by a multidisciplinary committee act-
ing as the patient’s advocate.111

Finally, even when not given a formal deci-
sion-making role, ethics committees are often
given at least a consulting role in treatment de-
cisions for the unbefriended. For example, a
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2011 Oregon statute expressly provides that a
healthcare facility may appoint an ethics com-
mittee to “participate in making decisions.”112

In addition to these decision-making pro-
cesses specifically authorized by state or fed-
eral law, it is important to note that many fa-
cilities in other U.S. states authorize institu-
tional committees to make treatment decisions
for the unbefriended, even though not expressly
authorized by law.113 For example, the Califor-
nia Health Care Decisions Act fails to address
medical decision making for the unbefriended.
Nevertheless, the Santa Clara County Medical
Association wanted a less cumbersome and
more immediately responsive decision-making
process than guardianship.114 So, in 2001, it de-
veloped a model policy for facilities in the
county.115 It has since been adopted not only by
institutions in Santa Clara, but also by institu-
tions in other parts of California.

One hospital that adopted the model policy
noted that it wanted to make “appropriate
healthcare decisions” for unbefriended patients
in “a timely and transparent manner.”116 Here,
basically, is how it works. Once a patient is de-
termined to be unbefriended, the policy calls
for the physician of record to ask the chair of
the ethics committee to appoint and chair a
“multidisciplinary committee” to make treat-
ment decisions. The policy recommends, but
does not require, that a community member and
a representative of the patient’s cultural, eth-
nic, or religious community serve on the com-
mittee. The attending physician is a nonvoting
member of the committee. Consensus is requir-
ed, and in cases of withholding and withdraw-
ing treatment, the approval of the hospital’s
medical director is also required.

14. EXTERNAL COMMITTEES

Review by an institutional committee pro-
vides more accountability than review by an
attending physician alone. But some are con-
cerned that such a process is still too much of
an “inside job.”117 Ethics committees are, after
all, primarily comprised of individuals who are
economically dependent upon the facility.118

Responsive to this concern, New York, Texas,

and Iowa have enacted statutes that authorize
extra-institutional, “external” surrogate commit-
tees to make treatment decisions for certain
unbefriended persons. While the Iowa commit-
tees serve all unbefriended patients, the New
York and Texas committees serve only certain
residents and former residents of facilities for
the mentally disabled.

In 1985, the New York legislature deter-
mined that the judicial process to appoint a
guardian was not meeting the needs of its men-
tally disabled citizens.119 So, it enacted legisla-
tion establishing a “statewide quasi-judicial sur-
rogate decision-making process.”120 At the heart
of this process is the Surrogate Decision Mak-
ing Committee (SDMC). The SDMC consists of
volunteers appointed by the state Commission
on Quality of Care and Advocacy. These volun-
teers come from four distinct categories: (1)
physicians, nurses, psychologists, or other
healthcare professionals; (2) family or advocates
of a mentally disabled person; (3) New York at-
torneys; and (4) other individuals with “recog-
nized expertise” in the treatment of mentally
disabled persons. Sitting in panels of four, these
volunteers make treatment decisions for the
unbefriended patient.

An SDMC must first determine, through
clear and convincing evidence, that a patient
lacks capacity. The committee then decides
whether the proposed treatment is in the best
interest of the patient. In making its decision,
the SDMC fully considers any evidence of the
patient’s previously expressed desires. A deci-
sion by an SDMC is legally valid consent, as if
the person had made a capacitated decision on
her or his own behalf. But the SDMC’s decision
is valid only for the specifically proposed treat-
ment presented, not for any future medical
care.121 And certain designated individuals, in-
cluding staff at the patient’s residential facility,
may appeal the decision to court.122 The use of
SDMCs became statewide in 2001.123

The program boasts that it is superior to ju-
dicially appointed guardians because it is inex-
pensive, expeditious, and ethical. First, there
is no cost for training or hearings. There are no
court costs or attorneys’ fees. Second, an aver-
age decision takes only 14 days, and expedited
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hearings are available. Hearings are held state-
wide at the convenience of the individuals in-
volved. Third, the committees utilize a person-
centered approach to medical decision making.
In 2009, the regulations governing SDMCs were
amended to conform the program to recent statu-
tory amendments which expanded the jurisdic-
tion of the program.124 SDMCs are now avail-
able to a wider range of individuals served by
the New York Office of Mental Retardation and
Developmental Disabilities. For example, indi-
viduals who receive home or community based
care, or who are only provided with case man-
agement or service coordination services, are
now eligible for SDMC services. Similarly, in-
dividuals who have been discharged from men-
tal hygiene facilities into nursing homes or the
community are now eligible to have SDMC de-
cisions made on their behalf. Lastly, the SDMCs
are now authorized, subject to very specific safe-
guards, to make decisions to withhold or with-
draw life-sustaining treatment.

Texas has also implemented a surrogate de-
cision-making committee program to make de-
cisions on behalf of its unbefriended citizens
who suffer from mental retardation and related
conditions.125 The committees are appointed by
the Texas Department of Aging and Disability
Services and consist of three to five volun-
teers.126 Volunteers must attend a four-hour
training. When a committee is convened, it re-
views written documentation as well as oral
testimony from the patient, the provider, and
any other interested person. It then decides if
the proposed treatment is in the best interest of
the individual. In 1999, proposed Texas legis-
lation would have authorized similar “surrogate
decision making committees” for patients in
hospitals and nursing homes.127 The bill called
for the Texas Board of Human Services to adopt
rules regarding the appointment of such com-
mittees to, among other things, “ensure the in-
dependence of each committee member” and
“govern the minimum number” of members.
Unfortunately, the bill died in committee.

Iowa also has external surrogate committees.
But in contrast to the external committees in
New York and Texas, external committees in
Iowa are not limited to any specific population

of unbefriended patient.128 Iowa law provides
that counties may establish “local substitute
medical decision-making boards.” These boards
“may act as a substitute decision maker for pa-
tients incapable of making their own medical
care decisions if no other substitute decision
maker is available to act.”129 But they may not
consent to stopping life-sustaining treatment.130

Agency regulations require local substitute
medical decision-making boards include one or
more members from three categories: (1) physi-
cians, nurses, or psychologists; (2) attorneys or
social workers; and (3) other individuals with
“recognized expertise or interest in” the unbe-
friended.131

In March 2012, the Iowa Department of Pub-
lic Health adopted amendments to the require-
ments and procedures for local substitute med-
ical decision-making boards. The changes re-
move references to a “statewide” substitute
medical decision-making board that was re-
pealed by the legislature in 2010.132 Unfortu-
nately, the local committees have not fared
much better. Only seven of 99 Iowa counties
ever developed committees. And while state
regulations still authorize any Iowa county to
establish a committee, there has not been a lo-
cal committee for more than 10 years.133 Iowa is
now looking to revive its Office of the Substi-
tute Decision Maker, an analog of public guard-
ianship programs in other states.134

CONCLUSION

Most authors addressing the strengths and
weaknesses of existing healthcare decision-
making mechanisms for the unbefriended in-
voke the language of balance and equilibrium.
Muriel Gillick, for example, writes that “a bal-
ance must be struck between the need to pro-
tect [the unbefriended] from caregiver bias and
institutional self-interest, on the one hand, and
a stranger’s excessive distance on the other.”135

Diane Meier writes that the decision maker must
be “responsive yet independent.”136

This is an appropriate way to frame the ques-
tion. On the one hand, we want a decision-mak-
ing process that is accessible, quick, convenient,
and cost-effective. On the other hand, we want
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a process that provides the important safeguards
of expertise, neutrality, and careful delibera-
tion.137 In striking the balance, we can take guid-
ance from the sliding-scale approach taken in
New York and in the VHA that provides over-
sight proportionate to consequences of the de-
cision. Data must be gathered and reviewed to
assess how these and other currently imple-
mented processes are working. The status quo
is unacceptable. The majority of states must le-
gally authorize workable decision-making
mechanisms. Failing that, facilities should fol-
low the model of facilities in Santa Clara and
Cleveland, and seriously consider adopting poli-
cies and processes on their own.
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