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ABSTRACT

In this issue of JCE, Baum-Baicker and Sisti present
senior psychoanalysts’ views of wisdom.1 Although views on
wisdom differ widely,2 there is agreement that when ethical
conflicts arise, wisdom may be critical in bringing about an
optimal result. Here I will present recent empirical findings
on wisdom and the ways careproviders may acquire and ap-
ply it, especially in ethical conflicts. The findings are not well-
known and may seem counterintuitive; I selected them, in
large part, for those reasons. A core challenge may be to
decide when to give patients standard care and when to make
exceptions. In this issue of JCE, Baum-Baicker and Sisti dis-
cuss exceptions and Bursztajn and colleagues3 consider how
these exceptions may be further validated as evidence-based
treatments.

WHAT WISDOM IS

Wisdom Derived from Anecdote
Baum-Baicker and Sisti present anecdotes

that senior psychoanalysts shared with them,
that is, insights they had gained from their pa-
tients. These insights are clinically useful be-
cause an insight gleaned from one patient may

be applied to others; whether or not we are con-
sciously aware of it, our feelings and responses
often have a great deal in common with those
of others. The notion that others may feel or
think as we do is a presupposition made by
therapists in group therapy. In group therapy,
for instance, one group member may describe
how he or she was “wronged” in a situation,
and, in response, other group members may feel
compassion. But one member (often the thera-
pist), may experience a seemingly contradictory
emotion such as anger, because it feels as though
the person may have contributed to the situa-
tion and is leaving this aspect out of the account.
Other group members may also feel anger, but
block the feeling because the person seems to
have been “wronged,” and they feel guilty for
feeling angry. If the therapist shares his or her
feelings of anger, it may provide other group
members insight on their feelings, thus benefit-
ting everyone. In the same way, learning about
the experiences of senior analysts and their pa-
tients may help us all learn. With this in mind,
let us consider some of the anecdotes.

One analyst said she thought a patient “hun-
gered” for her touch, and so she initiated a
“hands game,” in which she placed her hand
on top of the patient’s hand, and the patient did
the same. In doing this, the analyst was know-
ingly making an exception. She knew that she
was violating, or at least bending, the so-called
“no-touch rule”: many, if not most, psychologi-
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cal therapies have a general taboo against touch-
ing, and this taboo can be strong. For example,
during my training, a fellow psychiatric resi-
dent hugged a patient during group therapy in
the center of the circle, right after she shared
her emotional pain with the group. His attend-
ing psychiatrist later chastised him severely.
But, in some instances, hugging may be some-
thing careproviders should do! For instance,
many see Glen Gabbard as the foremost expert
in psychiatry on so-called “boundary viola-
tions,” of which hugging and any touching may
be examples.4 Gabbard says that in some situa-
tions—such as when a grieving mother tells her
therapist that her son has just died, and then
puts her arms around the therapist while sob-
bing—if a therapist does not return the hug, it
“may wound the patient to the extent that she
never returns to his office again.”5 An analo-
gous ethical conflict that all careproviders regu-
larly face is when to self-disclose. Self-disclo-
sure, like touching, may harm or help. An ex-
ample is when a patient is homosexual, and,
rightly or wrongly, feels isolated and alone when
with his or her therapist because of this. The
patient’s therapist may help greatly, if she or he
is gay, by disclosing this to the patient.6

A particularly insightful and instructive an-
ecdote from Baum-Baicker and Sisti is that of
an analyst who was treating a child who had
autism. The young girl was “musical,” and the
piano was “her exclusive love object.” The
therapist arranged for the child to have access
to a second piano, because the analyst imag-
ined that the child could then play on one pi-
ano as vigorously as she needed to, without fear
that, due to her aggression, she might destroy it
and be without any piano. This intervention was
probably costly. Notwithstanding the extent to
which cost might have been a factor, the ana-
lyst first imagined and then implemented this
exceptional intervention to best meet her pati-
ent’s unique needs.

Both of these anecdotes illustrate core as-
pects of wisdom: both analysts obviously cared;
they thought up the “hands game” and the sec-
ond piano, and then after thinking them up, they
acted on them. These interventions, we can
imagine, enhanced the analysts’ relationships
with their patients most remarkably.

Evidence-Based Wisdom
In their commentary on Baum-Baicker and

Sisti, Bursztajn and colleagues describe how ev-
idence-based wisdom and anecdotal wisdom are
complementary, and posit that insights gained
anecdotally may be testable; such testing, de-
pending on its outcomes, may indicate wheth-
er insights that are acquired anecdotally may
apply to others. Bursztajn and colleagues sug-
gest that careproviders should try to distinguish
when anecdotal insights can be tested, and, in
any case, to adjust clinical interventions accord-
ingly. They note that patients want careprovid-
ers to use both kinds of insight: patients want
careproviders to regard and appreciate them as
unique individuals, while knowing and advis-
ing patients on the best available evidence-based
treatments. These authors note that testing may
be particularly important because insights
gained anecdotally may be more likely to be
wrong. That is, careproviders may make what
they view as insightful inferences, but they may
be idiosyncratic and wrong; they may be based
on personal biases, of which careproviders are
unaware. Even seasoned careproviders may de-
velop “deeply ingrained” bad habits. One bad
habit, the authors note, intending playful irony,
may be ignoring available medical evidence.

Careproviders who seek to act wisely may,
like the two analysts mentioned above, strive
to identify and respond to each patient’s unique
needs, yet remain, as Bursztajn and colleagues
suggest, duly circumspect.

Still, patients’ exceptional, unique needs
may lie outside what is easy to imagine. I recall
a patient who said he felt sad because he wasn’t
“there” for his children as they grew up, due to
emotional problems he had at that time. In re-
sponse, I said something I believed was a truth
that could only be beneficial to him: that it was
widely accepted in psychiatry that being a “good
enough” parent was “good enough”—it wasn’t
necessary for parents to be “perfect.” But then
he became more sad, and I asked why. He said
he now felt worse because he had put all of the
energy he had available into his children when
they were growing up—to be as perfect a par-
ent as he could be—but now, based on what I
had just said, it seemed that he should have put
more of his energy into other things as well.
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Further, Bursztajn and colleagues relate a
concern that may arise when careproviders try
to treat every patient as well as they possibly
can. Such a commitment to individual patients
may, in some instances, not be justifiable; for
example, some careproviders “cheat” insurance
companies to help patients. In these instances,
the authors say, careproviders should usually
work to change the system, so that insurance
policies will be fairer for patients.

This consideration raises a question of when
a wise careprovider should draw the line be-
tween making exceptions for individual pati-
ents and following standards of care that are
sanctioned, authorized, or mandated by the
greater society. This point can be expanded fur-
ther. For instance, a patient called me and asked
me to speak with her insurance agent. Her agent
wanted to know the extent to which my patient
had, during all of the time I had seen her, felt
suicidal. In such instances, what should we
write regarding suicidal ideation in a patient’s
chart? And even, prior to this, what, regarding
suicide, should we ask the patient? The patient
may have only “passive” suicidal thoughts and
be wholly opposed to acting on them. Should
we write about these passive thoughts in the
patient’s chart? If yes, should we tell the pa-
tient that, if her insurance company reads the
chart, she may be seen as being at higher risk?

Here are two guidelines. First, if we inform
the patient that she may be seen as at higher
risk, it may be very stressful for her, and we
shouldn’t leave her alone to decide what to do
or say. Rather, we should allow her ample time
to discuss the predicament with us. Second, in
most situations when we have knowledge that
a patient might see as being important, we
should share it. But when, if ever, should we
not share information? Sternberg is one among
just a few researchers who has formally stud-
ied wisdom,7 and he makes a distinction that is
thought-provoking: that the people who are
most skilled in reflecting on ethics may be prone
to drawing “right or wrong” conclusions. Wise
people, he suggests, instead, may tend to see
shades of grey.8 Seeing of shades of grey will be
discussed below, but first, here are two cases
that illustrate how hard considering whether to
make an exception may be. Both cases are real.

Should We Ever Violate Cultural Beliefs?
The first case involves a teenage girl in a

Middle Eastern country whose parents brought
her to a small, remote clinic run by careprovid-
ers from the West. The girl had acute appendi-
citis and needed an emergency appendectomy
to save her life. Her parents indicated they
would accept lifesaving surgery on the condi-
tion that the only people in the operating room
were female. The clinic had only one surgeon,
who was male. The staff believed that if the fam-
ily knew a male performed the surgery and saw
their daughter in a partially undraped state, her
parents and society would shun her. She would,
for instance, not be able to marry. Ethically, what
should the careproviders have done? What
would they do, to be wise? Should they simply
tell the family that they couldn’t do the surgery?
Should they perform the surgery behind closed
doors and lie?

The second case involves a much younger
child whose parents brought her to a remote
clinic in Africa. She was dying. Her kidneys had
failed, and there was no possibility the carepro-
viders could save or extend her life by trans-
plant or dialysis. Her parents told the staff that
if the staff said their daughter was dying, they
would leave, to go home to care for their other
children, because those children would survive.
What should the staff do? Should they lie and
not tell the parents that their daughter was in-
deed dying? The staff thought they might be able
to “pull this off” until almost “the end” and say
they hadn’t known she was dying, which would
allow the parents to stay with their daughter as
she died. Or should they tell the truth?

In the case of the adolescent with appendi-
citis, the careproviders operated, successfully
lied to the parents, the patient went home, and,
to the careproviders’ best knowledge, neither
the patient nor her parents ever learned that the
surgery was performed by a man. In the case of
the younger child dying from kidney failure, the
careproviders did not lie. When her parents
learned she was dying, they left, as they said
they would. Their daughter died, greatly be-
reaved and alone.

What might these cases suggest about wis-
dom? Perhaps that wisdom, howsoever defined,
if it is different at all from ethics, might help in
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such cases. I shall now consider how carepro-
viders may acquire something more than ethi-
cal savvy that they could apply to such cases.

ACQUIRING WISDOM

In this section I will not consider what
(wiser) careproviders might do, but how we may
best proceed.9 As indicated, I shall rely on re-
cent empirical studies. I have grouped these
“wiser” approaches into three categories—emo-
tional, cognitive, and motivational—although
they overlap. As careproviders, we may best
attend first to what we are experiencing emo-
tionally. Otherwise, our emotions may be more
likely to skew how we think. Second, we may
use our minds to imagine new ways we could
help, like the two analysts above, who invented
the hands game and acquired a second piano.
When we can imagine interventions that may
help, it may not only help patients, it may also
help us. It may help us feel even more moti-
vated to help patients than before. Third, we
should reflect on what our options are, and what
the downside of those options may be. This
third approach may be the most important, be-
cause we almost always have some choice be-
tween acting or not. If it becomes routine to con-
sider all of our options and to identify the op-
tions that are more personally burdensome, it
may prevent us from not acting based on a “hid-
den” reason; for example, that an particular op-
tion would be more burdensome to us.

Changing Negative Emotions
We may be most effective with patients

when, consciously and unconsciously, we are
less judgmental. If we are judgmental when we
first meet a patient, the patient may discern this,
and the good that we can do may be limited.
What is the best way to proceed, to reduce these
inner judgments and the associated negative
emotions that come with them? Recent research
suggests that, in general, the best way may not
be what many of us assume.

See patients differently in ways that are posi-
tive: reframe. Recent empirical studies suggest
that when we feel negative emotions toward a
patient, we may do best by not trying to sup-
press the emotions. Instead, we may do better

by trying to see the emotions in a different, less
negative way.10 This approach is presently re-
ferred to as “emotional reappraisal.”

Many of us usually try to suppress negative
emotions as best we can, that is, when feeling
angry, we might try to adopt a “poker face.”11 In
one recent study, some participants were asked
to use an emotional appraisal approach, and
were instructed to reinterpret images they saw
in ways that could decrease their  negative emo-
tional response. For example, participants were
shown an image of a woman crying in a church.
Initially, the woman might be seen as “mourn-
ing at a funeral,” and the participants might feel
sad. But they could see the same scene as “tears
of joy at a wedding.”12 It may be difficult to imag-
ine how, with just this effort, we can actually
be able to change what we feel, but it may actu-
ally be possible. I use this approach commonly
with troubled patients. I ask them to imagine
they are the last person entering an elevator, at
the last minute, and that they turn and squash
themselves back into the elevator without look-
ing at anyone behind them. I ask them to imag-
ine that they then feel a blunt, hard object pok-
ing them in the back. Most, just imagining this,
feel angry and even enraged. I ask them to imag-
ine turning, abruptly, as the elevator door opens,
to look behind them, and they see what was pok-
ing them was the cane of a blind person, who
thought his cane was touching the elevator door.
While this example might be unlikely to actu-
ally occur, it suffices to make a “point” none-
theless: that our feelings may immediately
change as a result of what we “see”—and hav-
ing felt angry, we may now feel guilty.

We can use this approach to try to remove
any feelings that are judgmental and negative
before we meet a patient. For example, we might
have prior information that a new patient has
an addiction, and we may know that we tend to
have a bias against patients with addictions. It
is important to try to do this early in a relation-
ship with a patient. Once a negative emotion
becomes too strong, this approach may no longer
work. At that point, only emotional suppres-
sion may be somewhat successful, if it is suc-
cessful at all!13 There are other approaches that
we may use to try to change negative emotions.
One is to try to see things from a patient’s per-
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spective. This approach is well known, but a
newer finding is that, in some instances, it may
be more effective to not just imagine how a pa-
tient sees things, but how a patient may feel.14

A final approach may work best if we de-
velop negative feelings in response to a patient
who verbally attacks us or shows anger in an-
other way. When this occurs, we usually try not
to show anger and try to suppress it. We may
do better to imagine not whether we did some-
thing to a patient to trigger the anger, but what
we did to trigger it—whether that is true or not.
We can tell ourselves that even if we don’t know
how it happened, we still may have contributed
to the patient’s attack or anger in some way.15 It
may seem an obstacle that we don’t know what
(if anything) we might have done, but there are
many possibilities to consider. For example, we
might have said something, just as we “always”
do, but we may have missed a negative conno-
tation for the patient, because the patient is a
unique individual.

One example is the patient I told I was “sure”
he had been a “good enough” parent, and he
responded in a negative way. A second example
illustrates the subtlety with which patients can
feel “slighted” by their careprovider. For ex-
ample, we may, without knowing it, raise an
eyebrow in response to something the patient
does or says. Or we might slight the patient by
something we do not do: the patient might ex-
press sadness and we may respond in a way the
patient sees as not adequately empathic. Not re-
turning a hug, as Gabbard said, is one example.

Finally, we can never know with certainty
that we have not evoked negative feelings in a
patient. We can use this awareness to help quell
our own negative reaction (should we find our-
selves resisting this possibility), by telling our-
selves we can’t imagine any way we could have
contributed to patients’ feeling anger toward us.

See similarities between patients and our-
selves. Recent studies report a relatively new
finding that is ethically upsetting: we uncon-
sciously, whether we want to or not, tend to treat
others better whom we see as more like us. It
may be that when we are with others who are
more like us, we may be using different parts of
our brain.16 If we can, with an effort, see ways
in which patients are more like us, we may be

moved to feel more motivated to help them. We
can try to do this intentionally before we even
see a patient for the first time.

An example is C.M., the adolescent patient
in the Pediatric Forum case.17 C.M. misuses il-
legal drugs, and we might feel bias against her
for this reason. Prior to meeting her, we might
try to imagine how, during stress, we might en-
gage in behaviors that are maladaptive; we might
be blocked in this empathic imagining if we
think that even though we engage in a maladap-
tive behavior, patients who become addicted to
drugs are qualitatively different from us. While
this might indeed be true, there are ways we
can use to “get around this.” Empirical studies
may help; they all report common human limi-
tations. Here are just three. First: we all may be
limited in our ability to accurately predict what
we will want in our future.18 This limitation may
result in our making some serious mistakes. In
a classic study, Daniel Kahneman (who, subse-
quently, for other work, won a Nobel Prize)
asked participants whether they thought they
would love or hate ice cream after eating it, ev-
ery day, for a week. Many in the study predicted
the opposite of how they actually responded.19

A second empirical example involves what is
called “priming,” in which we may be affected
by prior influences outside our awareness and
beyond our control. For example, people may
merely see the word “angry” or “nice” and then
respond in one of those ways; how they respond
may depend not on what happens, but on which
word they just saw.20 Not only may they not
know the real reasons behind their actions, they
may not know they aren’t acting, but are react-
ing. A third shared human limitation is the ca-
pacity of the brain to respond quickly and au-
tomatically when it senses a possible emer-
gency. Afterward, study subjects tended to come
up with reasons for acting as they did, but the
reasons may have been wrong, and the subjects
may not have known this was happening.21 This
is of special importance to ethicists: people un-
der stress may, without knowing it, place dif-
ferent values on options; for example, under
stress, we may value utility to a lesser extent.22

The challenge is to use these approaches
when we see a patient who seems very unlike
us, for example, a serial murderer.23 In such an
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instance, we may want to use an approach simi-
lar to one described above, and try to imagine
how all persons may be similar. It may be that a
serial murderer is qualitatively different from
us—in some or many ways—but, still, there may
be a serial murderer who is not. We can’t know
absolutely that there is a qualitative difference,
or there are many qualitative differences, or that
the differences are, at least in some cases, a
matter of degree. We can use this lack of abso-
lute certainty to logically enable ourselves,
when treating such a patient, to feel that the
patient may be, in some way, like us. When we
are “wiser” in this way, we may be able to treat
even this kind of patient better.

Using Cognition
Once we reduce our negative emotions we

should be better able to use our cognition. Here
are two cognitive approaches that may be use-
ful. First, we can seek new information about
our patients. This may reduce a tendency to
emotionally stereotype patients as “other,” with-
out realizing it, and, as a result, treat them less
well. Second, we can try to see new ways to
intervene for patients, as the analysts with the
hands game and the second piano did. If we
succeed, we may be able to see hope for pati-
ents when they can’t. Seeing such a “light” of
hope may move us to want to help patients
more. In the same way that the approach of see-
ing patients as more like ourselves has emotion-
al and cognitive components, trying to “find
light,” when patients can’t, also has cognitive
and motivational components.

Seeing Patients as Unique Individuals
Recent data suggest that the more informa-

tion we have about patients as individuals, the
more likely it is we can see them as being like
ourselves—and so be able to care for them bet-
ter. This approach is simple but may take addi-
tional time: we need to get more information,
especially idiosyncratic information, about pa-
tients. I think of the importance that Nancy
Dubler and Carole Liebman place on this pro-
cess in bioethics mediation.24 They accord get-
ting this kind of information about patients as
the highest priority; they call this approach “Tell
me about Mama.” Dubler and Liebman note,

“Important as it is to call on a physician to es-
tablish the medical facts about a patient, it is
even more important to empower patients and
families by asking them to begin the discussion
by introducing the patient to the group.” This
approach establishes patients and their loved
ones as experts on the patient, and so more equal
with careproviders, who are experts in medi-
cine. One benefit may be that when we do this,
we have more ways to see patients as more like
us, and as unique. Current research suggests this
allows us to be able to treat patients better, even
though this effect may take place wholly out-
side our awareness and control. We may be wise
to maximize our capacity to help patients by
asking for more information, as Dubler and
Liebman do, as early on as possible.

See New “Light”
Matthieu Ricard is a French-born Buddhist

monk who has logged more than 10,000 hours
of meditation, and research indicates this may
have enabled him to make changes in his brain,
changes that might be useful to clinicians. That
is, we may be able to create a special state with-
in our brain that leaves us more able to feel “un-
conditional loving, kindness, and compassion.”
Ricard says, about meditation, that it is “every
bit as demanding as weight lifting or long-dis-
tance running.”25 Careproviders who want to
pursue meditation may want to be prepared for
this level of effort, but the last approach I will
describe here is not about learning meditation,
it is about something else that Ricard has said
that may be even more useful. Suppose, he says,
that a man accidentally falls overboard from a
ship in the middle of the Pacific, that he is vis-
ible to us from an airplane, and that he is about
to drown. A typical reaction would be one of
pity, because there doesn’t seem to be anything
we can do for him. If, however, Ricard says, we
know there is an island nearby that the man
could reach with some help, our motivation is
likely to change immediately: we may feel much
more motivated to do whatever we can to help
him.26 Surely Ricard is right. After the two ana-
lysts thought up the hands game and got a sec-
ond piano, we could expect that their motiva-
tion to help their patients by doing these things
only increased.
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Many times I have emotionally responded
when I saw a “light” that I thought could help a
patient. For example, there is the patient who
felt he wasn’t “there” for his children as they
grew up. He was crushed when his adult son
mentioned this. But I “saw a light” and told the
father this comment from his son might be a
good thing. Why? Because until that point, the
father and son had been very distant, but now,
for some reason, the son had opened up to his
father, even though it might have caused both
of them more pain. I said, “This could be a
breakthrough! Now that he’s shared this, it may
be more possible for you to build your relation-
ship in more meaningful ways.” Merely seeing
this as less hopeless, the patient felt buoyed.
By imagining this possibility, I felt buoyed too.

A second example is when I see a patient
with an addiction who relapses. Some carepro-
viders believe that when a patient is addicted
and relapses, they should, in response, no longer
see the patient. They may believe that this will
be most therapeutic for the patient, and they
may be right; for instance, they may believe that
this is most likely to “make a dent” with the
patient and may, in turn, increase the likelihood
that the patient will be willing to change. But I
say, in such instances, “Great! Now you may be
better off than you were before. Now you may
be able to recognize ahead of time—more than
you did before—some of the factors that may
make it more likely that you will relapse.” I say
to some people who have addictions that the
course of getting well takes the shape of the edge
of an upward-sloping saw: their recovery may
go up and down, or they may continue to re-
lapse, but each time, they learn more about what
they must do to overcome their addiction. This
may help offset a likely feeling, after relapse, of
shame. This response may be as helpful as any.
For example, there is now evidence that people
who have an addiction who “get therapy” from
a computer program, rather than meeting a
therapist face-to-face, may do better—perhaps
because they feel less shame!27 The point I am
trying to emphasize here is that by attempting
to see light, we may feel more motivated to help
our patients, as Ricard suggests. This approach
may also become a self-fulfilling prophecy:
when we see light, we can share it with our pa-

tients; we can seek to be wiser by trying to see
light when our patients can’t.

Increasing Our Own Motivation to Act
One way we can increase our motivation to

act is seeing light when patients can’t; recent
research suggests another way, and it is simple.
We need to take the time to ask ourselves wheth-
er we should remain passive or act. Recent stud-
ies suggest that, in many contexts, we are all
more prone to not act than to act. For example,
many think it is emotionally easier to not start
a life-sustaining treatment, such as a respirator,
than to stop it, and there are other clinical chal-
lenges that raise the same question—whether
to be active or passive. The good news is that
we may overcome a proclivity to be more pas-
sive by employing our cognition: if we take the
time to note our options and ask ourselves what
we should do, it may enable us to choose to be
active.28 To be wise, we should ask ourselves
regularly whether we should act or remain pas-
sive when we have a choice. We can ask our-
selves this every time we see a “light” indicat-
ing a way we could intervene—as the analysts
with the hands game and the second piano did.
Likewise, we can go even further, and ask our-
selves how much acting, as opposed to not act-
ing, might increase our own stress.

APPLICATIONS

The Adolescent, C.M.
C.M. is a 17-year-old girl described in a case

presented by the Pediatric Forum in this issue
of JCE.29 This case is as clinically and ethically
difficult a challenge as one could imagine. C.M.
may be rejecting her transplanted kidney, her
grandmother may be dying, and she uses crys-
tal meth. The authors of this case ask, among
many other core questions, whether C.M. has
adequate mental capacity to make her own de-
cisions regarding her treatment. They note that
even if C.M. isn’t legally competent, the treat-
ment team could hardly, over time, keep her tied
down to treat her! Her use of crystal meth, in
and of itself, poses formidable challenges. I have
been told that people who use cocaine may feel
10 times the pleasure they have when having
an orgasm, and crystal meth, it is reported, may
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last up to 50 times longer.30 If we “do the math,”
no wonder methamphetamine is said to be
“much more addictive than other drugs.”31

The authors of the case describe edge-of-the-
field interventions. Campbell notes that clini-
cians “must look to other tools beyond the law.”
Lew notes the importance identifying C.M.’s
“authentic self” and states that, if C.M. would
allow it, there might be great value in shared
decision making. The authors try to see things
from C.M.’s view: they know that her transplant
isn’t curative, but that she is “trading the dis-
ease of chronic renal failure for the disease of
transplant recipient.” They recognize C.M. may
have insights different from theirs, and even
different from that of her grandmother, her re-
maining family member, regarding the burdens
of her illness and its treatment. They recognize
how C.M. is like them and yet unique, an ap-
proach discussed above. They recognize that “a
richer narrative might allow construction of a
truer picture of her person and her identity and
provide a rationale for her actions and deci-
sions,” showing their awareness of the gains of
having more personal information. The one
thing still missing is beyond her careproviders’
control: a bond with C.M. that would be strong
enough for treatment, somehow, to succeed.

Elvin Semrad is a psychiatrist well known
for his skills in forming relationships with pa-
tients; he says that this bond alone may be suf-
ficient to protect patients from becoming psy-
chotic.32 Havens and Ghaemi echo this thought
in an article on the psychotherapy of bipolar
illness. Despite the disorder’s biological factors,
they write, these patients are no different from
other people: “each has a self . . . [but] it may be
hidden deep inside their being, under layers and
layers of protection, so absent that even the per-
son rarely sees it.”33 They say, “We have to . . .
frequently . . . bring to life an authentic self in
someone who has become almost psychologi-
cally dead.”34 These last three words seem to
capture what C.M. may have felt. Without this
bond, Havens and Ghaemi state, “all other . . .
treatment efforts are impaired . . . [or] simply
wrong.”35 They explain how they would try to
form a relationship: “we meet not as clinician
and patient, but as self and self. . . And he finds
us standing there . . . offering to help.”36 With

medication, they say, “this alliance can . . . lead
patients toward full recovery,”37 and that care-
providers must avoid judging patients.38 These
approaches described here may help us to avoid
judging patients. A key is to not believe we can
simultaneously help and judge patients.

Havens and Ghaemi describe an exceptional
approach; they write that some patients may al-
ways need to leave a session feeling better. They
offer two examples. First: “The meeting and
initial work with manic persons is often com-
plicated. When we meet with them, we collide
with them. We have to confirm the collision,
not deny it. Too often the collision is too abrupt,
perhaps too painful, for both parties. The easi-
est recourse is to deny it, to go elsewhere. But
the therapy moves forward because such con-
flict can lead to a better understanding of the
other person: “ ‘Aha! That’s who you are.’ ”39

Second: “If someone says, ‘I’m Jesus Christ,’ ”
they might respond, “ ‘Well, I was hoping to
meet him someday,’ ” or even, “ ‘Please don’t
tell anyone else, because you know what they
always do to the Messiah. They crucify him. I
don’t want that to happen to you.’ ”40

What might they say to C.M.? Perhaps, “I
can imagine why, perhaps like you, I might want
to use crystal meth. I would have it to look for-
ward to.” This kind of response, which involves
first seeing the validity in the patient’s view, is
part of an approach often used with patients
with addictions, called motivational interview-
ing.41 As when Havens and Ghaemi say, “Well,
I was hoping to meet Jesus,” it may convey the
emotional truth to patients that we are “in their
camp,” and, to some degree, understand.

Is it possible to do this when a patient feels
as hopeless as C.M.? I had this exchange with a
patient with incurable cancer. She said, “I don’t
know whether to get treatment or just die, be-
cause of my [adult] children.” Taking her lead,
I asked, “Will they miss you?” She said, “They
will, but I’m a financial burden to them.” I said,
“You know, some people miss a parent so much,
it’s like they lost a child. They feel an emotion-
al void nothing can fill.” Then I grinned and
said, “You know, if your children would feel
this way, you might help them by increasing
the financial burden. Then they might not feel
your loss as much after you die.” She smiled.
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The Patient with the Hair Dryer
Many of the exceptional efforts that we make

as careproviders may exact a personal price. The
price may be being censored by our peers for
having violated the standard of care, or even
worse consequences, if our innovation doesn’t
work and causes harm. I think of a careprovid-
er who offered to let her patient stay with her at
her home, temporarily, to help him relieve the
agony he bore all of the time. She suffered
greatly for offering this. We might imagine of-
fering this to C.M.; it might have enabled her to
make the transition to better health, to bear her
grandmother’s outcome, and to not use drugs.
In the article by Baum-Baicker and Sisti, a se-
nior analyst describes how a patient called
while in the bathtub, to say she would commit
suicide by throwing her hair dryer into the wa-
ter. In response, the analyst said he would no
longer see her. As noted above, many carepro-
viders believe that, in such contexts, there is
no more therapeutic intervention to be made.
As when patients have addictions, this may be
the best and only chance left to “make a dent.”
But there may be another possibility: a patient
calling like this may create intense fear. We
might end such relationships partly (or wholly)
and not realize we do this to avoid our own fear.

Fearing our own fear, we may end relation-
ships with patients because we are no longer
able to treat them effectively. If this happens,
what can we say? Perhaps: “I can’t imagine how
much pain you must be in to call me like this.
I’m sorry, but now I feel uncontrollably afraid,
and, due to my own fear, I couldn’t now, de-
spite my best efforts, successfully treat you. I’m
very sorry. This is my limitation, not yours. I
want to help you find another careprovider who
is not too afraid to see you, if you would want
me to. Can you understand and forgive me?”

In considering whether to make an excep-
tion to help a patient, we must acknowledge
when, due to our own needs or feelings, we can-
not. To be wise, when we assess whether we
should be active to help a patient, we should
ask how much pain it could cause us. If the pain
is too great, we should accept this as our own
limitation and tell patients honestly that this is
why we are unwilling to continue to treat them.

CONCLUSION

The most important approach I wish to em-
phasize is the need to make exceptions for pati-
ents when, like C.M., they already feel almost
dead. Havens and Ghaemi’s willingness to even
“Welcome Jesus” is paradigmatic of what wise
careproviders might do. Jon Bowlby pioneered
this emphasis on bonding in his studies of the
mental health of children orphaned by war. He
concluded that what children most require is a
warm and continuous relationship with at least
one adult caregiver—and that that need remains,
from cradle to grave.42

NOTES

1. C. Baum-Baicker and D.A. Sisti, “Clinical Wis-
dom in Psychoanalysis and Psychodynamic Psycho-
therapy: A Philosophical and Qualitative Analysis,”
in this issue of JCE.

2. R.J. Sternberg, Wisdom: Its Nature, Origins,
and Development (New York: Cambridge University
Press, 1990).

3. J. De Freitas, O.S. Haque, A.A. Gopal, and H.J.
Bursztajn, “Response: Clinical Wisdom and Evi-
dence-Based Medicine Are Complementary,” in this
issue of JCE.

4. G.O. Gabbard and E.P. Lester, Boundaries and
Boundary Violations in Psychoanalysis (New York:
Basic Books, 1995).

5. G.O. Gabbard, “Boundary Violations,” in Psy-
chiatric Ethics, 4th ed. ed. S. Bloch and S.A. Green
(New York: Oxford, 2009), 251-270, 266.

6. J.R. Henretty and H.M. Levitt, “The Role of
Therapist Self-Disclosure in Psychotherapy: A Quali-
tative Review,” Clinical Psychology Review 30
(2010): 63-77.

7. See note 1 above; C. Peterson and M.E.P.
Seligman, ed., Character Strengths and Virtues
(NewYork: Oxford University Press, 2004); U.M.
Staudinger and J. Gluck, “Psychological Wisdom Re-
search: Commonalities and Differences in a Grow-
ing Field,” Annual Review of Psychology 62 (2011):
215-41; U. Kunzmann and P.B. Baltes, “Wisdom-
Related Knowledge: Affective, Motivational, and In-
terpersonal Correlates,” Personality and Social Psy-
chology Bulletin 29, no. 9 (2003): 1104-19; D.V. Jeste
et al., “Expert Consensus on Characteristics of Wis-
dom: A Delphi Method Study,” Gerontologist 50, no.
5 (2010): 668-80.

8. See note 2 above, p. 362.



12 The Journal of Clinical Ethics Spring 2012

Articles from The Journal of Clinical Ethics are copyrighted, and may not be reproduced, sold, or exploited
for any commercial purpose without the express written consent of The Journal of Clinical Ethics.

9. M. Van’t Wout, L.J. Chang, and A.G. Sanfey,
“The Influence of Emotional Regulation on Social
Interactive Decision-Making,” Emotion 10, no. 6
(2010): 815-21; J.K. Rilling and A.G. Sanfey, “The
Neuroscience of Social Decision-making,” Annual
Review of Psychology 62 (2011): 23-48; G.M. Bebko
et al., “Look Before You Regulate: Differential Per-
ceptual Strategies Underlying Expressive Suppres-
sion and Cognitive Reappraisal,” Emotion 11, no. 4
(2011): 732-42; E.K. Diekhof et al., “Fear Is Only as
Deep as the Mind Allows: A Coordinate-based Meta-
analysis of Neuroimaging Studies on the Regulation
of Negative Affect,” Neuroimage 58, no. 1 (2011):
275-85.

10. Bebko et al., see note 9 above, p. 732.
11. Ibid., 734.
12. G. Sheppes et al., “Emotion-Regulation

Choice,” Psychological Science 22, no. 11 2011):
1391-6.

13. C.D. Batson et al. “ ‘. . . As You Would Have
Them Do Unto You’: Does Imagining Yourself in the
Other’s Place Stimulate Moral Action? Personality
& Social Psychology Bulletin 29, no. 9 ( 2003): 1190-
201.

14. “The instant  you see some contribution you
made to a conflict, your anger softens—maybe just
a bit, but enough that you might be able to acknowl-
edge some merit on the other side.”  J. Haidt, The
Happiness Hypothesis: Finding Modern Truth in
Ancient Wisdom (New York, Basic Books, 2006), 79.

15. L. Pavey, T. Greitemeyer, and P. Sparks,
“Highlighting Relatedness Promotes Prosocial Mo-
tives and Behavior,” Personality & Social Psychol-
ogy Bulletin 37, no. 7 (2011): 905-17; G. Hein et al.,
“Neural Responses to Ingroup and Outgroup Mem-
bers’ Suffering Predict Individual Differences in
Costly Helping,” Neuron 68, no. 1 (2010): 149-60.

16. A.T. Campbell, S.F. Derrington, D.M. Hester,
and Cheryl Lew, “Her Own Decision: Impairment
and Authenticity in Adolescence,” in this issue of
JCE.

17. J. Halpern and R.M. Arnold, “Affective Fore-
casting: An Unrecognized Challenge in Making Se-
rious Health Decisions, Journal of General Internal
Medicine 23, no. 10 (2008): 1708-12.

18. D. Kahneman and J. Snell, “Predicting a
Changing Taste; Do People Know What They Like?”
Journal of Behavioral Decision Making 5 (1992): 187-
200. See, also, P. Rozin, K. Hanlo, and P. Durlach,
“Self-Prediction of Hedonic Trajectories for Repeated
Use of Body Products and Foods: Poor Performance,
Not Improved by a Full Generation of Experience,”
Appetite 46 (2006): 297-303.

19. S.T. Murphy and R.B. Zajonc, “Affect, Cog-
nition, and Awareness: Affective Priming with Op-

timal and Suboptimal Stimulus Exposures,” Jour-
nal of Personal and Social Psychology 64, no. 5
(1993): 723-39.

20. S. Kim and D. Lee, “Prefrontal Cortex and
Impulsive Decision Making,” Biological Psychiatry
69, no. 12 (2011): 1140-6.

21. F.F. Youssef et al., “Stress Alters Personal
Moral Decision Making,” Psychoneuroendocrinol-
ogy (2011): doi: 10.1016/j.psyneuen.2011.07.017.

22. E. Pronin and M.B. Kugler, “People Believe
They Have More Free Will than Others,” PNAS 107,
no. 52 (2010): 22469-74; E. Pronin, “How We See
Ourselves and How We See Others,” Science 320
(2008): 1177-80.

23. N.N. Dubler and C.B. Liebman, Bioethics Me-
diation (Nashville, Tenn.: Vanderbilt University
Press, 2011), 75.

24. S. Hall, Wisdom: From Philosophy to Neu-
roscience (New York: Random House, 2011), 119.

25. Ibid., 122.
26. C.S. Rosen et al., “Consistency of Self-ad-

ministered and Interview-based: Addiction Sever-
ity Index Composite Scores,” Addiction 95, no. 3
(2000): 419-25.

27. F. Cushman et al., “Judgment before Prin-
ciple: Engagement of the Frontoparietal Control Net-
work in Condemning Harms of Omission,” Social
Cognition and Affective Neuroscience (22 Novem-
ber 2011): PMID 22114079.

28. See note 16 above.
29. G. Wozniacka and T. Cone, “Methamphet-

amine Abuse Blamed for Psychosis-Fueled Crimes,”
Washington Post 23 January 2012.

30. Ibid.
31. E.V. Semrad, The Heart of a Therapist

(Northvale, N.J.: Jason Aronson, 1984), cited in L.L.
Havens and S.N. Ghaemi, “Existential Despair and
Bipolar Disorder: The Therapeutic Alliance as a
Mood Stabilizer,” American Journal of Psychother-
apy 59, no. 2 (2005): 137-147, 140.

32. Havens and Ghaemi, ibid., 140.
33. Ibid., 142.
34. Ibid., 145.
35. Ibid., 140.
36. Ibid., 146.
37. Ibid., 138.
38. Ibid., 142.
39. Ibid., 143.
40. A. Nyamathi et al., “Effect of Motivational

Interviewing on Reduction of Alcohol Use,” Drug
and Alcohol Dependence 107, no. 1 (2010): 23-30.

41. Ibid., 82.
42. D.L. Wallin, Attachment in Psychotherapy

(New York: Guilford Press, 2007).



13Volume 23, Number 1 The Journal of Clinical Ethics

Articles from The Journal of Clinical Ethics are copyrighted, and may not be reproduced, sold, or exploited
for any commercial purpose without the express written consent of The Journal of Clinical Ethics.

Clinical Wisdom in Psychoanalysis and
Psychodynamic Psychotherapy:

A Philosophical and Qualitative Analysis

Cynthia Baum-Baicker and Dominic A. Sisti

Cynthia Baum-Baicker, PhD, is a Clinical Psychologist and
an Advisory Board Member of the Scattergood Program for
the Applied Ethics of Behavioral Healthcare at the Univer-
sity of Pennsylvania Center for Bioethics in Philadelphia,
cbbaicker@gmail.com.
Dominic A. Sisti, PhD, is Director of the Scattergood Pro-
gram for the Applied Ethics of Behavioral Healthcare at the
University of Pennsylvania Center for Bioethics in Philadel-
phia, sistid@mail.med.upenn.edu. ©2012 by The Journal of
Clinical Ethics. All rights reserved.

ABSTRACT

To precisely define wisdom has been an ongoing task
of philosophers for millennia. Investigations into the psycho-
logical dimensions of wisdom have revealed several features
that make exemplary persons “wise.” Contemporary bioeth-
icists took up this concept as they retrieved and adapted
Aristotle’s intellectual virtue of phronesis for applications in
medical contexts. In this article, we build on scholarship in
both psychology and medical ethics by providing an account
of clinical wisdom qua phronesis in the context of the prac-
tice of psychoanalysis and psychodynamic psychotherapy.
With the support of qualitative data, we argue that the con-
cept of clinical wisdom in mental healthcare shares several
of the key ethical dimensions offered by standard models of
phronesis in medical ethics and serves as a useful, albeit
overlooked, reference point for a broader development of

virtue-based medical ethics. We propose that the features of
clinical wisdom are pragmatic skills that include, but are not
limited to, an awareness of balance, the acceptance of para-
dox, and a particular clinical manner that maintains a deep
regard for the Other. We offer several suggestions for refining
training programs and redoubling efforts to provide long-term
mentorship opportunities for trainees in clinical mental health-
care in order to cultivate clinical wisdom.

INTRODUCTION

Elusive and difficult to operationalize, the
concept of wisdom has existed as a highly val-
ued, multidimensional abstraction across cul-
tures and time. But what exactly is “wisdom”?
And how is “clinical wisdom”—its manifesta-
tion within medicine, psychotherapy, and psy-
choanalysis—exemplified? How can we begin
to define it, to understand its components, to
mine the complexity of a virtue that seems self-
evident yet remains resistant to a precise mean-
ing?

These questions sit at the interface of clini-
cal psychoanalysis, psychotherapy, philosophy,
ethics, cognitive science, social psychology, and
gerontology and are the foci of this article. In
addition to describing the conceptual contours
of clinical wisdom, we present qualitative data

Features
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gathered by one of us (CB-B) as part of the Wis-
dom Project—an ongoing initiative aimed at un-
derstanding clinical wisdom through the voices
of practicing senior psychoanalysts. These data
are then placed in the broader context of the
philosophy of medicine and the applied ethics
of behavioral healthcare.

Our goal is not to define what it means to be
a wise person, but to examine specifically how
clinical wisdom has been characterized by in-
dividuals who are, themselves, considered wise
by their peers and what they have learned from
the many decades they sat with patients. What
do they now know about clinical work and the
human condition that they did not know when
they first began, and how have they operation-
alized this knowledge? In gathering responses
to such questions, we identify core qualities of
the virtue of clinical wisdom in psychodynamic
psychotherapy.

To frame our analysis, let us first draw upon
salient discussions in the philosophy of medi-
cine and biomedical ethics concerning the na-
ture and acquisition of clinical wisdom. We will
highlight particular theoretical parallels be-
tween the bioethical concept of clinical wisdom
qua phronesis and the concept as it has been
described in the actual narratives provided by
seasoned analysts. Thereafter we provide fur-
ther detail of the concept of clinical wisdom in
psychoanalytic/psychodynamic practice by
drawing on recent empirical findings. We con-
clude with a brief proposal of how clinical wis-
dom might be inculcated among young train-
ees and cultivated throughout one’s career.

PHILOSOPHICAL PERSPECTIVES
ON CLINICAL WISDOM

The meaning of the word “philosophy” is
literally “love of wisdom.” Therefore, it makes
sense to begin our analysis of clinical wisdom
by first touching on insights handed down by
wisdom’s greatest admirers. The question of
what exactly constitutes the object of their af-
fection has preoccupied philosophers since be-
fore Socrates interrogated the Oracle at Delphi’s
assertion that there was no man wiser than he.1

For Socrates, it seems, wisdom is a multidimen-
sional form of epistemic competence that in-

cludes the possession of knowledge and expe-
rience, both of which are steeped in humility.
Socrates points to wisdom as being both neces-
sary and sufficient for happiness—that is, the
wise person could live without worldly goods
and be perfectly happy.

Wisdom qua practical virtue appears in
Plato’s Republic as a governing force of the ra-
tional part of the soul and the ruling virtue for
moral decision making.2 The critical role of wis-
dom as a practical skill is most explicitly de-
scribed in Aristole’s Nicomachean Ethics. It is
here that we find an explication of the intellec-
tual virtue phronesis—roughly translated as
situational prudence or practical wisdom—that
serves as a governor of all the other virtues in
aiming one toward the goal of living the good
life.3 The concept of phronesis, and virtue eth-
ics more generally, have enjoyed a modest re-
vival in contemporary biomedical ethics. And
with the “rediscovery” of virtue, there has been
a marked shift away from formulaic approaches
to clinical-ethical decision making that rely on
principles or rules meant to be applied to cases.
Bioethical approaches that emphasize the pri-
mary importance of virtues eschew what Caplan
dubbed the “engineering models of ethics” in
favor of contextual, pragmatic, and situational
ways of thinking.4 We will see this as a most
obvious parallel between the concepts of phro-
nesis and clinical wisdom in psychodynamic
psychotherapy; descriptions of what constitutes
clinical wisdom in behavioral healthcare place
an implicit (and often explicit) emphasis on the
value of nonformulaic modes of treating and
healing patients.

Within biomedical ethics, the integrative
role of phronesis has been described most elo-
quently by Pellegrino, who states, “phronesis
fuses the intellectual virtues, which have truth
as their end—e.g. science, art, intuitive wis-
dom—with the moral virtues, which have the
good as their end.”5 Pellegrino argues that the
typical construction of medical expertise in
which technical knowledge (episteme) and the
art of healing (techne) is better characterized by
phronesis, which provides the conceptual re-
sources to explain the complex form of wisdom
required by physicians.6 Likewise, Kaldjian,
reflecting both Aristotle and Aquinas, has pro-
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posed that the core elements of practical wis-
dom include:
1. Pursuit of worthwhile ends (goals) derived

from a concept of human flourishing
2. Accurate perception of concrete circum-

stances detailing the specific practical situ-
ation at hand

3. Commitment to moral principles and virtues
that provide a general normative framework

4. Deliberation that integrates ends (goals),
concrete circumstances, and moral prin-
ciples and virtues

5. Motivation to act in order to achieve the con-
clusions reached by such deliberation.7

Again we will see below how aspects of both
Pellegrino’s concept and Kaldjian’s pentavalent
model of practical wisdom have been similarly
articulated by Wisdom Project participants.

We should note that a distinction is often
drawn between clinical judgment on the one
hand and practical wisdom on the other. In the
case of the former, the clinician is able to make
sound decisions about a medical problem us-
ing the technical tools of medical and scientific
decision making. The integrated nature of clin-
ical wisdom, however, encompasses both clin-
ical judgment and practical wisdom that is
gained through decades of practice. Both con-
cepts have as their aim an idea of what is best
for the patient. Indeed, as Pellegrino contends,
a key element of clinical judgment includes
answering the normative question, “What
should be done?”8 This question requires prac-
tical wisdom—thus the virtue of clinical wis-
dom is a fully integrated form of clinical judg-
ment combined with practical wisdom.

In a similar way, Jonsen and Toulmin argue
that medicine requires a unique blend of theory
and practice, in which phronesis serves as the
linchpin between these domains of knowledge.
Excellent (or even acceptable) medical practice,
they contend, is not reducible to a deductive
form of logical analysis or “medical geometry,”
whereby the laws and corollaries of biology are
objectively and formulaically applied to particu-
lar cases. Rather, medical cases present with
such ambiguity that they would bedevil the
strict technician.9 Analogously, as we will see
in the narratives, clinical wisdom in psycho-

therapy requires the ability to integrate both
theoretical and practical forms of knowledge.

We agree with Radden and Sadler, who char-
acterize phronesis as a metavirtue that allows
clinicians to adeptly grasp the particulars of a
case and cleverly navigate toward a good reso-
lution: “Phronesis is the virtue to deal with
matters that are uncodifiably particular and not
reducible to orderly principles.”10 And while
phronesis is an important virtue for correctly
handling quotidian conflicts in everyday life, it
is a particularly well-suited virtue for behav-
ioral healthcare, where technical knowledge
will not suffice in the face of an individual pa-
tient’s unique experience of psychic pain.

This point is reiterated by Brendel who, in
describing the role of practical wisdom, points
out that psychiatric practice involves a dialec-
tical relationship between scientific theory and
artful practice. He contends,

When working on the scientific side of the
science/humanism divide, the psychiatrist
aims to practice evidence-based medicine
and employ a well-demarcated set of ex-
planatory concepts to achieve unified, em-
pirically supported accounts of human be-
havior. But exclusion of alternative explana-
tory concepts may be detrimental. . . . Nar-
rowly focused, scientific explanatory mod-
els in psychiatry may be flawed and inad-
equate insofar as they restrict the clinician’s
flexibility in making diagnoses and imple-
menting treatments.11

Indeed, technical and formulaic methods of
psychotherapy seem to be antithetical to prac-
titioners’ ability to draw upon clinical wisdom
and experience, precisely because they rely
heavily on an ostensibly “objective” scientific
process or method. Similarly, both the concep-
tualization of patients (“clients”) as consumers
and the demands placed on clinicians (“provid-
ers”) by insurers for quick, standardized, and
marginally effective treatment has perpetuated
the rise of formulaic methods. On the other
hand, a lack of a positivistic scientific evidence
base is anathema to eclectic psychotherapeutic
approaches that require truly wise application.

With this philosophical background now
sketched, let us survey the way in which clini-
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cal wisdom has been conceptualized and em-
pirically examined in the field of psychology.

PSYCHOLOGICAL PERSPECTIVES
ON WISDOM

Psychoanalyst Leon Wurmser has said that
with wisdom we get more by giving. Wisdom is
not like a cake that gets smaller when it is
shared; but rather wisdom is like a candle—the
more that it is shared, the more light it pro-
vides.12 And while the illuminating force of wis-
dom should have therapeutic benefits, much of
the work on the psychology of wisdom has been
conceptual and not applied clinically. Although
there is a paucity of clinical research on wis-
dom, there are examinations of how wisdom
relates to patients and clients with regard to their
ability to achieve treatment goals, to overcome
depressive episodes, or to be relieved of exis-
tential frustration.13 Therapies designed to in-
crease mindfulness, humility, contextualism,
and other core competencies typically associ-
ated with wisdom indicate that the cultivation
of wisdom can help patients who suffer from
various emotional problems.14 Additionally,
according to Baltes and Staudinger, theories of
wisdom may be categorized according to the use
of wisdom as a folk concept. These so-called
implicit theories frame wisdom in terms of its
shared meaning of exemplary, well-intended,
individual functioning. In contrast, explicit
theories point to the behaviors that exemplify
wise decisions and behavioral expressions of
wisdom.15

Nevertheless and in stark contrast to the
canon of biomedical ethics, there is no readily
apparent definition for “clinical wisdom” in the
psychology literature. Bromberg had written
about “clinical judgment,” which he described
as a relationally negotiated clinical decision-
making moment, co-created by patient/client
and therapist.16 But this is not “clinical wisdom”
in the longitudinal or developmental sense—
that is, what the talented senior clinician gained
through decades of careful listening and prac-
tice. Empirical studies, such as the Berlin Wis-
dom Paradigm, have included substudies on the
cognitive mechanisms that facilitate or help to
operationalize wisdom as “expertise in the fun-

damental pragmatics of life.”17 To that end, the
Berlin Wisdom Paradigm reports where a  small
sample  of  clinical  psychologists  fell on the
wisdom scale.18 Similarly, Piazza-Bonin and
Levitt have begun to examine the concept of
wisdom within the practice of psychotherapy.19

Notwithstanding these findings, little has
been done to tap into the insights of senior prac-
titioners about their understanding of wisdom.
Because most—but not all—understandings of
wisdom include the desideratum of experience,
learning from senior psychoanalysts seems cru-
cial.20 Therefore, the Wisdom Project aimed to
tap into insights of wise elders to bring their
perspective to the nascent conversation about
what it means to be a “wise” psychotherapist,
what clinical wisdom means for the practice of
analysis and psychotherapy, and how wisdom
might be cultivated in young practitioners.

Key features of clinical wisdom include
openness, curiosity, and critical reflection,
which are all requisites for competency in prac-
ticing psychoanalysts and psychodynamic psy-
chotherapists. In fact, Kramer reviewed the
empirical research and concluded that openness
to experience is the most common personality
predictor of wisdom.21 As Sternberg opined, the
“wise person” endorses a judicial thinking style,
trying to understand why, rather than judge.22

There can be no clearer way of describing the
psychoanalyst’s mission. Wisdom is “an exper-
tise in uncertainty,” a reflection of the nonfor-
mulaic, analytic mode of treatment.23 Those who
are deemed wise have flexibility and can em-
brace change.24 Thus, there is some consensus
that the trademark of wisdom is in knowing
how, where, and when to (1) take risks and (2)
deal with uncertainty.25

Baltes and Smith also note that observable
indicators of wisdom include verbal behaviors
such as insightful commentary on difficult and
uncertain matters of life and nonverbal behav-
iors associated with affect regulation and em-
pathy in interpersonal contexts. In addition,
they noted that this kind of observable wisdom
in action can be seen in the doctor-patient rela-
tionship.26 There is support for this in current
research, which reports that unconscious affect
regulation plays a critical psychobiological role
within the therapist-patient dyad.27
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NARRATIVES OF CLINICAL WISDOM

Participants in the Wisdom Project were
nominated as therapists who were judged as
having “clinical wisdom” by their peers. The
18 participants, whose ages ranged from 73 to
100, were psychoanalysts from the fields of clin-
ical psychology and psychiatry. The interviews
lasted anywhere from one and a half hours to
three hours. The interview began with open-
ended questions that led into in-depth discus-
sions. Following this, interviewees were handed
a potential topics list and asked to talk about
any topic on which they might feel they had
something worthwhile to say. Approximately 50
hours of interviews have been transcribed and
examined. A review and qualitative coding of
the interview transcripts showed the responses
clustered into several categories, with overlap
between the categories. Responses coalesced
around the following themes:
1. Creative technique and pushing treatment

limits
2. Wise listening
3. Humility, kindness, and humor
4. Pearls of wisdom
5. An appeal to paradigm cases
6. Mentors and mentoring.

Creative Technique and Pushing
Treatment Limits

Interviewees pointed to the need for clini-
cians to employ techniques that are creative and
exploratory. They talked about the importance
of playfulness and of working creatively: “Play
has to do with not knowing where you’re go-
ing. Work is more like knowing where you’re
going. And if somebody knows where it’s going
in the therapeutic dyad, something’s wrong.”

This perspective was reinforced by others
who made the point that if clinicians are more
creative in their work, patients will also be.
Moreover, creativity seemed to be the great an-
tidote to loss and mourning. This point was
made in several instances by interviewees who
related personal experiences of loss that were
transformed by their own creative enterprises;
experiences they bring to the clinical work. Over
and over, interviewees stressed that clinicians
not be blinded by the prevailing wisdom of our

day. Their advice was to question the assump-
tions and standards of rules of practice that
might serve as obstacles in their relationship
with patients. One participant said there’s one
fundamental rule: “The patient is more impor-
tant than the rule.” Another said, “We need to
shed the authorities, the super-egos—the Insti-
tute training analysts, the teachers, everybody,
your colleagues, people who start referring to
you. Everybody is crowding into that connec-
tion with the patients. . . . I always say it’s like a
young mother who has a mother-in-law and her
mother, and everybody tells her what to do with
the baby, and uh, just tell them to go away and
listen to the baby.”

Another clinician conveyed this attitude:
“The rules are valuable, but they’re there to be
broken. Don’t be doctrinaire: go where you feel
it is going to be a healing way of being with this
particular patient. But be careful about the
boundaries—keep them where they belong and
don’t let them be fuzzy.” This clinician related
a case in which a woman patient hungered for
touch. The therapist and the patient created a
“hands game” in which they exchanged hand
touches: one would place her hand on top of
the other’s, and then vice versa. In this way, the
therapist kept a boundary she felt was neces-
sary, while bending the no-touch rule.

One interviewee provided examples of how
her work stretched the standards of analytic
application, not only regarding the kind of pa-
tients with whom she worked, but also in how
she worked with those patients. She related the
now well-known case of Rosie, a small child
she helped lure out of her autistic shell. Rosie
was musical, and the piano was her exclusive
love object—she explored the insides of a pi-
ano as other children might explore the body of
a mother. This therapist knew how important it
was to allow these explorations, and yet she also
knew she needed to preserve the piano from
Rosie’s aggressions. Her solution? She had a
second piano put into the playroom that Rosie
was allowed to destroy.28

Creativity requires an independent spirit
and confidence. One clinician said matter-of-
factly, “I don’t mind going against the current
or against the grain.” Another, in referring to a
conversation with an authority who questioned
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whether her technique would marginalize her,
said, “[It] is not my job to be accepted here,
there, or everywhere.”

Wise Listening
The importance of active listening in psy-

chotherapy has been described extensively in
both the scholarly literature and introductory
textbooks. Again, often what these texts offer
are top-down models for listening. That is to
say, the specific counseling methodology deter-
mines the mode and manner of listening. For
example, cognitive behavioral therapy empha-
sizes a form of listening in which therapists fo-
cus on the client’s thoughts, logical constructs,
and reflections on schema that might be caus-
ing cognitive distortions. Such filtered and dis-
tanced listening might miss important dimen-
sions of the patient’s narrative. Participants in
the Wisdom Project conveyed their perspective
on listening as holistic, flexible, and generally
atheoretical. One respondent said,

I don’t think you listen the same way to each
patient. Each patient creates a situation in
which you’re willy-nilly embedded and if
you extract yourself from that situation too
much, so that you retain the same identity
with each patient, then you’re not really
working with the patient. So if you allow
yourself to flow into their embeddedness,
whatever it is, then they’re coercing you into
listening in a particular way, and that’s part
of the treatment.

The notion that listening requires fully em-
bedding oneself in a patient’s narrative is re-
flected by a clinician who, channeling his
former supervisor, Erich Fromm, uses the meta-
phor of observing waves while sitting on the
beach:

I would say, let it wash over you. Fromm
used to say that listening has got to be like
being at the beach. He said if you’re at the
beach and you watch a wave break, the wave
goes into the sand as it breaks and then it
goes back out again. As it goes back out
again, the plankton, the little microorgan-
isms are deposited on the sand. You see the
little sandpipers running around. That’s
food. It deposits sand; it deposits all kinds

of things. Then it goes out again. And his
idea was that listening had to do with let-
ting what you hear wash over you and go
through you continuously.

This was reflected by an interviewee who em-
phasized the art of listening by comparing his/
her interview style to that of listening to sym-
phony: “With a kind of unfocused listening. I
wouldn’t say it’s a reverie, but I try to hear, like
musical instruments, the overtones, the obbli-
gato.” The importance of metaphor in wise lis-
tening is reflected in the following: “I use a lot
of metaphors. I also try to listen very carefully
to the patient’s metaphors, because I really try
to frame the treatment in their metaphoric
world. And you have to learn a lot of languages.
I can speak as a professional engineer or as a
musician, as an artist, as a businessman. . . . I
enter into their metaphoric world.”

An additional aspect of wise listening was
described as knowing when to “listen” to si-
lence. These moments present in many forms,
but all seem important to the wise clinician.
“There are all kinds of silences. And some are
very comforting. Ah, to be comfortable, and to
make the other person in the room feel com-
fortable . . . just being . . . and waiting, rather
than trying to fill space.”

Throughout the interviews, respondents de-
scribed features of wise listening in terms that
were radically different than methods outlined
in structured interview techniques. They men-
tioned standard dialogic moves such as reflec-
tion or clarification, but these were in the con-
text of an organic conversation that shared fea-
tures of any normal conversation.

Humility, Kindness, and Humor
Resonating classical understandings of wis-

dom, almost all interviewees suggested the wise
therapist approaches her or his work with an
attitude of “profound humility,” of “not know-
ing and wanting to understand,” and admitting
that “if you come from the position of knowing
less . . . you’re more open.” One therapist put it
thusly: “I often said [to the client], ‘You know I
want to understand this better. Would you mind
going over it again?’ In other words my own vul-
nerability . . . the fact that stupid ass that I am,
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I didn’t understand it.” Similarly: “If there’s a
balance, the balance is, I know my place. One
of my places is, I’m not so important.”

The importance of humility in speaking with
clients was reflected in the way one participant
talked about his experience talking with Anna
Freud, whose wisdom was conveyed in her abil-
ity to speak eloquently but plainly: “She did
not use one technical term at all, and explained
the most complex identification processes and
family dynamic in plain English. And I think
that’s a sign of wisdom, because people who use
jargon are retreating behind something.” Simi-
larly, participants described their attitude of
humility as being steeped in kindness—the
unconditional respect and deep regard for the
client—that seems a natural adjunct to ap-
proaching clients humbly:

It takes, finally, over many, many decades,
developing a kind of caring of compassion
for this person . . . and what he’s been
through . . . and to respect the stuck points,
to respect what he can’t do, and not to shame
him in terms of your goals. It’s a humility
and a caring for this particular soul and this
particular circumstance and to see what will
yield. What the circumstance can give you,
what this particular person can give him or
her self, and you can’t rush it.

Another ranked the need for kindness along-
side that of clinicians’ authenticity: “Kindness
is certainly one very important factor. Very great
honesty—inwardly and outwardly. An analyst
who manipulates and deceives in life cannot
be a good analyst. Kindness, honesty, obviously
perseverance, very much a sense for what is
hidden  and  a  curiosity  about  what  is hid-
den.”

A capacity for kindness is a prerequisite for
being a therapist:  “it’s the kindness, that atti-
tude of kindness. By the way I’ve decided what
comes first is being decent for a therapist. If a
person is basically decent then they’ll use any-
thing they know to help the patient. And if they
don’t have a basic decency, it doesn’t matter
what they know. Nobody’s going to get help.”

One clinician, quoting Ian Maclaren, re-
minded us, “Be kind, for everyone is carrying a
heavy burden.”29 This includes the therapist, as

one participant pointed out the need for self-
care and kindness to oneself: “I think that’s an-
other important thing that people have to learn,
to forgive themselves for the errors they made
or the things that they didn’t do or did do. I
mean, I’ve watched people too often really tor-
ment themselves. And I don’t think you can give
it to people, I think they have to give it to them-
selves. That’s what the work is about. Of letting
people be kind to themselves too.”

Participants described the need for humor
and a capacity to find respectful amusement in
the clinical encounter, which they often associ-
ated with humility and kindness. One said,
“There has to be room for play and playfulness.
Humor is very important. Life isn’t all plodding
like Schermberg; you can have levity even
though you’re dealing with very serious stuff. I
think it lightens up the seriousness of the busi-
ness.” Another clinician describes humor as a
job requirement if working with adolescents:

If you work with teenagers, they are differ-
ent in one way. You can’t work with a teen-
ager unless you find teenage hostility funny.
You can’t laugh at them but you can enjoy
it. Because it’s not like hostility at a younger
age or an older age. They come in and they’re
going to work you over . . . they’ll tell you
you’re stupid, you don’t understand any-
thing, you’re square, you never give advice
that’s worth anything, and they will work
you, they’ll tell you this for the whole hour
and then you remember that they can’t un-
derstand why they talk to you, that it was
snowing and this guy walked half a mile in
the snow to get here, but there was no rea-
son for his being here. And teenagers do this,
they work you over the same way they work
their parents over. And unless you think it’s
funny, you can’t work with them.

Pearls of Wisdom
Participants identified favorite phrases and

witticisms that they employ to encourage or
assure their clients of therapeutic potential, to
describe the nature of mental illness or to clarify
treatment goals. More than simple platitudes,
these pearls of wisdom often convey years of
experience in just a few words. Crystallized de-
scriptions of the causes of mental suffering and
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illness included, “You’re not sick because you’re
confused, you’re sick because you’re sure of
things that aren’t true.” Another says, “We’re
all too much for ourselves. We’re just too much
for ourselves.” And still another, “We’re all two
years old before we get to be 20.”

Treatment is enhanced by a clinician who
routinely encourages clients to think with radi-
cal freedom (“It is okay to think or feel any-
thing.”), acknowledging that such freedom is
unconventional in a society that uses guilt to
limit thought (“Our culture doesn’t teach that.
They teach you you’re supposed to be guilty
about your thoughts.”). Again, metaphor is em-
ployed (“From deep in the hole it is hard to see
anything.”)

When encountering a pregnant pause, an-
other clinician reports occasionally saying, “I
think there’s something which should be said
at  this  point, I don’t know what to say though
. . . as soon as I find something worthwhile of
saying you’ll be the second to know.” These
simple dialogical moves have proven produc-
tive, have enhanced therapeutic relationships,
and have been discovered through trial and er-
ror over the course of wise elders’ careers. In a
sense, such well-delivered and thoughtful one-
liners hit particular pressure points that, when
engaged,  allow  the  conversation  to  begin  to
flow.

An Appeal to Paradigm Cases
Participants in the Wisdom Project empha-

sized the critical importance of paradigmatic
cases that stand out over the course of their ca-
reers. When asked about the source of their wis-
dom, they described these cases in vivid color,
often remembering details about their patients
from decades past.

Each clinician articulated how very difficult
cases served as important touchstones in their
development as caregivers, providing needed
lessons that could only have been learned
through experience. We present here a few of
the many cases presented by interviewees that
reflect their importance in inculcating wisdom.

There was one man, at the time when he
came he was very, very troubled. He was
very bright. He had gone to [an elite liberal
arts college] and he was in the honors pro-

gram in philosophy. And the article that he
did for his honors thesis was Philosophy
something and Psychoanalysis. And one
day, he said to me, “Do you want me to tell
you what’s helped me, what’s worked?” And
I said of course, I always want to know. And
I thought I’d get something very brilliant and
erudite from him because he was a brilliant
guy. He said, “I would come in here, and I
would be very anxious. And when I would
leave, you weren’t. It didn’t rub off on you.”
And that ultimately, we worked together for
a very long time and he did very well.

• • •

And then this patient called me—this was a
number of years ago—and she said, “You
hear this sound?”—and it was like a ma-
chine—she said, “I’m standing up in a full
bathtub and this is the hair dryer.” She said,
“If I drop it, it’s the end.” There was some-
thing in the press about an unfortunate ac-
cident, a woman was taking a bath, and she
was gonna wash her hair, and she had the
hair dryer right on the edge of the tub and it
slipped in and she was electrocuted. . . . So
I was in my office; there was nothing I could
do. I said, “Don’t do it. I’ll see you Tuesday
morning.” And I hung up . . . I felt that she
was challenging me in this way and there
was no way that I could deal with it. She
comes in very sheepishly on Tuesday morn-
ing, I said, “I’m sorry to tell you but our out-
patient work is over . . . you need [hospital-
ization] . . . because these kinds of threats
are too dangerous and it’s simply unethical
for me to work with you on this basis.”

• • •

This case I will never forget: The wife was
here, the husband was there, and he said,
she doesn’t love me. And her jaw dropped.
She said, looking at him, how can you say I
don’t love you? And he looked to me and
said, she says that, but she means only when
I’m good. But, the badness is the real me. If
she doesn’t love me when I’m bad, she can’t
be loving me.
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Recent cases continued to inform and refine
the wise elders’ approaches and methods:

There have been many cases, and to me,
that’s a wonderful thing about being in this
field. That there are new things coming all
the time. I could go back to different eras in
my career—I would say that a very profound
one has been in the last seven years when
I’ve worked with a patient who’s in a chap-
ter that I’m about to submit for a book, that
uh, was extremely regressed, blocked, an-
gry, depressed, very anxious. And a picture
of sexual abuse by her father gradually un-
folded as well as narcissistic abuse by her
mother who didn’t give the patient any at-
tention and demanded the attention. . . . She
had a vague sense that something had hap-
pened with the father. . . . And then, by
chance, her niece was hospitalized for an
eating disorder and the niece confessed to
the therapist that she, the niece, had been
incested by her grandfather, who was the
patient’s father.

Paradigmatic cases also served to redirect
career foci and research:

The very first patient before I had any train-
ing, when I just started out as a psychiatrist
and threw myself into psychotherapeutic
work . . . was a young student, don’t recall
what she was studying at the time, who had
been hospitalized for years, diagnosed as
psychotic, and practically hopeless, brilliant
intellectually, super student before, hallu-
cinations,  severe  eating disorder,  suicidal.
. . . I think it was during the treatment that
she made a severe suicide attempt with 200
pills. And she was not found right away so
it was really a very, very serious one. And I
worked with her day and night, many hours
a week. And I brought her that far that she
started studying medicine and was doing
quite well and I don’t know what became of
her. But I learned a tremendous amount from
her. . . . Shame. The centrality of shame. I
learned it from her. And then I saw that there
is a considerable group of patients who are
misdiagnosed as psychotic. All these symp-
toms that are described but are truly just
severe neurosis. And I called them the ar-

chaic shame psychosis, or shame syndrome,
and wrote about it in the shame book. And
that really paved my way for the grasping of
the immense importance of shame. When
this girl was just brimful with shame. So in
that case she was my Anna O.

A Need for Mentors
The crucial role of a mentor in developing

wisdom is part and parcel of classical theories
of wisdom and pedagogy. Similar to any oral
history, knowledge gained by Wisdom Project
participants through one-on-one supervision by
now-deceased elders Bruno Bettleheim, Anna
Freud, Erich Fromm, Jenny Waelder-Hall, Paul
Gray, Edward Glover, Margaret Mahler, Franz
Alexander, Thomas French, Donald Winnicott,
Jacob Arlow, Sylvan Tomkins, Richard Sterba,
and Heinz Kohut was maintained and passed
down to be used and built upon by the next gen-
eration. Interviewees identified the need for life-
long education and mentoring to cultivate their
own wisdom. (“I wouldn’t say that they’re mod-
els, but I, but they’ve been like rich mines to
dig into and to draw from.”) The need for con-
tinual guidance was particularly important for
managing common flash points that occur dur-
ing therapy sessions. For example, participants
identified the need for continued support and
training to deftly manage a client’s anger:

I guess I learned from my analyst: When
somebody’s in a rage with you and you let
the rage run, they’re doing to you what they
couldn’t, they’re saying to you what they
couldn’t say to their parents. And I got this,
a guy said to me, a long time ago, came back
one time after he was in a rage the day be-
fore, he said, “You know what I like about
you? I can call you a son of a bitch and you
come and smile at me the next day.”

In speaking about his cases, one senior analyst
said:

It’s very invigorating. Certainly there are par-
ticular cases that put you up against the wall
and make you re-evaluate everything that
you held dear up to that moment. But in gen-
eral this is a wonderful field for personal
development. Not only if you let yourself
go and actually allow yourself to be influ-
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enced by things, you know, you’re inevita-
bly gonna grow. . . . I have a peer group that’s
been meeting for, . . . since 1960s I guess it’s
45 years or so. We meet once a month. . . .
Our little peer group—we’re 88, 90, . . . we
present our papers, our ideas to one another.

Many interviewees highlighted the need for
ongoing peer supervision throughout their ca-
reers. In fact, one participant, at 92, attended
two different peer groups, one of which was a
group that she had supervised when they
started.

Some participants articulated the role of the
“anti-mentor”:

I didn’t have training with people that in-
fluenced what I ended up doing, it gave me
a feeling of what I didn’t want to do. I would
say the supervision I received was uniformly
terrible and it instilled in me a picture of
what a supervisor should be like, based on
them with a “minus” sign, . . . they were
dogmatic, . . . the experience is that strong,
that they really were not interested in the
patient but rather in the deliverance of a
certain theoretical model.

This reveals an insight already possessed by the
trainee who recognized that mentors should not
be blindly followed.

ELEMENTS OF CLINICAL WISDOM
IN PSYCHOTHERAPY

The reflections of the 18 wise elders who
were part of the Wisdom Project resonated with
central concepts in the philosophy of wisdom.
Based on the insights provided by project par-
ticipants and in the context of philosophical
work on the concept of phronesis in clinical
bioethics, we propose the following working
definition of clinical wisdom in psychotherapy:

Rooted in pragmatism, clinical wisdom is
the capacity to carefully balance an inter-
play of paradoxes in an open and nonjudg-
mental way; it is built upon kindness, hu-
mility, and a deep regard for the Other. Four
elements of clinical wisdom in psycho-
therapy emerge:

1. Clinical wisdom is pragmatic
2. Clinical wisdom is balanced
3. Clinical wisdom is paradoxical
4. Clinical wisdom is a manner of being.

Clinical Wisdom Is Pragmatic
Our claim that clinical wisdom is pragmatic

is almost tautological, because the foundational
concept, phronesis, as we described above, is
itself practical wisdom. However, it should be
emphasized that a key dimension to our notion
of clinical wisdom is that it serves as the capac-
ity for clinicians to work toward tangible out-
comes using both conventional and unconven-
tional or nonformulaic methods. By replacing
“pragmatist” with “psychotherapist” and “pro-
fessional philosophers” with “mainstream men-
tal healthcare provider,” an expression of how
clinical wisdom in psychotherapy is character-
istically pragmatic can be no better articulated
than by William James himself:

A pragmatist turns his back resolutely and
once for all upon a lot of inveterate habits
dear to professional philosophers. He turns
away from abstraction and insufficiency,
from verbal solutions from bad a priori rea-
sons, from fixed principles, closed systems,
and pretended absolutes and origins. He
turns toward concreteness and adequacy,
toward facts, toward action and toward
power. That means the empiricist temper
regnant and the rationalist temper sincerely
given up. It means the open air and possi-
bilities of nature, as against dogma, artifici-
ality, and the pretence of finality in truth.30

Indeed, the impulse to appeal to rules, meth-
ods, and dogmatic practice principles was
clearly eschewed by Wisdom Project partici-
pants. They instead described their eclectic ap-
proaches to patient care by recognizing the po-
tential fallibility in their approach—fallibilism
is another hallmark of pragmatism—as well
their “teleological attitude,” that is, that their
work should be done not for the sake of em-
ploying this or that method for its own sake,
but to reach the goal of healing patients above
all else. As one interviewee noted, “Freud did
not call his technique a ‘rule’ but rather a ‘rec-
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ommendation.’ ” It was perhaps those less wise
who codified it rigidly into rules of technique.

In psychological investigations, the pragmat-
ic dimension of wisdom remains front and cen-
ter. Baltes and Staudinger’s Berlin Wisdom Para-
digm study found that wisdom includes an ex-
pertise in understanding and navigating the fun-
damental pragmatics of life, which are defined
as “knowledge and judgment about the essence
of the human condition and the ways and means
of planning, managing, and understanding a
good life.”31 By operationalizing these pragmat-
ics in the clinical setting, the wise therapist is
able to move outside her- or himself toward
whatever steps are needed to affect a positive
change in her or his client’s life. As participants
implicitly conveyed, ostensibly hard-and-fast
rules pertaining to boundaries, transference, or
self-disclosure may be prudently bent; the abil-
ity to know when such rule-bending is accept-
able requires practical wisdom.

Clinical Wisdom Is Balanced
Sternberg said wisdom is based in balance;

between knowledge and doubts, intense emo-
tion and detachment, an ability to critically re-
flect while maintaining attentional flexibility.32

The notion that wise interactions between cli-
nician and client require a balancing of com-
peting values or dialectal relationships was rec-
ognized and highlighted by Wisdom Project
participants. For example, one participant crys-
tallized the importance of balance, stating:

I think balance is a very important consid-
eration, ongoing, because the patient is very
conflicted and so you want to have a bal-
ance between interpreting the defense, and
interpreting what’s underneath the defense.
You need a balance between empathizing
and reflecting. And sort of interpreting
what’s there, as opposed to emphasizing
your understanding of how the patient feels.
And I think wisdom is very importantly
achieving a useful balance for that person.
It’s almost like you have certain ingredients
and you have to cook up a special diet for
this person. And you have to get in all the
right nutrients but they have different aller-
gies and this and that, so you have to be cre-
ative in how you uh, dish it up.

Wise balancing allows clinicians to ably ne-
gotiate the dialectic between observation and
embeddedness, empathy and involvement. One
participant put this balancing act thus: “For me,
I like Sullivan’s idea of participant observation.
We’re never outside of the field, we’re always
in the field. But the question is, who’s partici-
pating more? Who’s observing? You know, ob-
serving more and too much observation, and
you’re detached. Too much participation and
you’re embedded. So it’s the right balance.”
Another reiterated this theme:

Well I think it is just that quality when you
use the phrase “going deep in ourselves.” If
you go deep in yourself you do recognize
the person as a separate person and it has to
do that he or she has a mind of her own.
And at the same time, it’s a mind of her own
that needs to connect. I’m a pretty good ana-
lyst because I do give the patient an awful
lot of myself, but the balance is one between
connecting and separateness.

Finally, consider this quote from a centenar-
ian participant of the Wisdom Project, who, in
a recent article, said, “I have many thoughts
about the future, and I remember the past with
both joy and sadness but without nostalgia. I
am grateful for being able to live in the present
with what feels like an appropriate mixture of
awe and despair, of hope and dread.”33 Notice
her affective blends and the expression of “bal-
ance.”

Clinical Wisdom Is Paradoxical
Winnicott placed paradox in the transitional

space—that area between illusion and reality—
and he believed it was where psychoanalytic
dialogue took place. It was there that analyst/
therapist and analysand/patient live in the past
and present simultaneously.34 Accepting the
paradox, as Winnicott implores, requires the
wisdom to first recognize it and then transcend
it creatively. Creativity, as a hallmark of clini-
cal wisdom, integrates what is contradictory, by
lifting conflict to a level where it becomes com-
plementary.35 Interviewees expressed their rec-
ognition and acceptance of paradoxes that ex-
ist in the therapeutic relationship, in concepts
of mind and psyche upon which they base their
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practices, and in confidence about their own
abilities (see table 1).

Clinical Wisdom Is a Manner of Being
The definition of “clinical wisdom” pro-

posed here notes that the wise clinician is one
who is “open, nonjudgmental, kind, and has a
deep regard for the Other.” Wisdom, as a man-
ner of being, is consistent with theories of af-
fect regulation such as Labouvie-Vief’s Dynamic
Integration Theory, which describes two inde-
pendent emotion regulation strategies: (1) affect
optimization (gravitation toward positive emo-
tions) and (2) cognitive-affect complexity
(search for differentiation and objectivity).36 As
such, there is a dynamic balance between posi-
tive affect (optimization) and differentiation.
Likewise, this parallels Erikson’s definition of
wisdom, which posed a dialectical struggle in
old age between a search for integrity and a
sense of despair and disgust/disdain, and noted
that these contraries, in dynamic balance in

integrity’s favor, are essential to wisdom, which
he considered the ultimate human strength.37

Interestingly, as people age, they often gravi-
tate more toward positive than negative emo-
tions.38 But they often do so by reducing cogni-
tive complexity: the world looks brighter when
you are duller around the edges (that is, deny-
ing the negative by reducing a felt sense of dif-
ferentiation). This is not so for people who a-
chieve wisdom in old age; they are able to inte-
grate negative experiences into an overall posi-
tive whole, even as the self becomes increas-
ingly tolerant of diversity and difference.39 Wise
older people display more complex thinking
about emotions in terms of emotional blends
and transformations across time and context.40

In a similar way, Kohut emphasized the ac-
ceptance of transience and humor as he differ-
entiated someone who is wise from someone
who is just smart.41 The stereotypic arrogant,
cold psychoanalyst is a senior clinician who has
maintained a sense of cognitive-affective com-

TABLE 1. A sample of statements by Wisdom Project participants that convey the paradoxical dimensions of clinical wisdom

In good treatment we maintain the boundary and push the boundary.
We push the boundary and accept the limits.
We let the clinical material wash over us as we pay attention to the details.
The psyche is blocked and it moves.
We idealize our analysts and de-idealize them [disillusionment].
We know and we don’t know; we listen with a knowing confusion, keeping and throwing out all that we’ve learned during our

training.
We start life in an essential aloneness, while at the same time this aloneness can only take place under conditions of

dependence.
We’re attached and we’re separate.
We’re separating, individuating, and oedipal.
Analysis is an emotional connection created within a profound loneliness.
Psychotherapy requires acceptance of the patient while simultaneously working towards change.
In therapy you are, and are not, on safe ground.
The very fact of the safety in the therapeutic relationship is what allows for the transferential repetition to unfold with the

degree of risk that it necessarily entails.
We help people feel safe and want to stay with us so that they can leave us.
Relationships have permanence and impermanence.
When the analytic relationship ends [termination] it continues.
We are very much a part of, and very much outside of, our patients’ lives.
As one becomes more intimate with oneself, one becomes more of a vast unknown.
We are wanted and abandoned; helpless and powerful.
Psychoanalytic theory is something you have to learn and then learn to forget.
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plexity, but has not achieved an orientation to-
ward positive affect. We would expect partici-
pants of the Wisdom Project to recognize such
analysts as being quite smart—perhaps even
brilliant—but their manner of being is wanting,
in that they are neither humble nor kind.

As we can now conclude, Wisdom Project
participants articulated aspects of clinical wis-
dom that reflected and reinforced the concept
of phronesis as it has been described over the
past several decades by biomedical ethicists.
Thus, the concept of clinical wisdom in psy-
choanalysis provides a helpful paradigm for un-
derstanding and cultivating clinical wisdom in
other areas of medicine. Because psychoanaly-
sis requires a specialized form of clinical wis-
dom, and such clinical wisdom overlaps so
nicely with phronesis, we can begin to extrapo-
late important lessons about how phronesis in
clinical medicine might be recognized, charac-
terized, and cultivated by studying the wise el-
ders of the fields of psychoanalysis and psycho-
dynamic psychotherapy.

IMPLICATIONS FOR EDUCATION

The responses from the wise elders in the
Wisdom Project have prompted reflection on not
only what constitutes wisdom, but how and if
wisdom can be taught to trainees in clinical
social work, psychology, psychiatry, or any par-
ticular specialty of clinical medicine. It is cer-
tainly unlikely that a wise clinician can be cre-
ated de novo with didactics or mentoring.
Rather, it should come as no surprise that clin-
ical wisdom is a way of practice that must be
cultivated and nurtured through decades of ex-
perience, self-reflection, critical appraisal by
teachers and mentors, and trial and error.

Regrettably, teaching strategies employed in
clinical psychology and psychiatry often are an-
tithetical to cultivating wisdom in young prac-
titioners. Any pedagogical technique emphasiz-
ing the rote application of a prefabricated inter-
view, for example, seems alien to our view of
how wisdom is learned and employed. Simi-
larly, teaching primarily to the DSM (Diagnos-
tic and Statistical Manual of Mental Disorders)
is not a fruitful way to train a cadre of young
therapists. As one interviewee put it, “with the

diagnostic inflation ravaging our field, with such
exaggerations of pathology, one blocks human
empathy and the understanding of the other’s
genuine distress.” Other risks to wisdom-based
education are products of the ongoing push for
super-specialization or specific certifications
that can be achieved without much time with
patients. The proliferation of compact programs
that emphasize content absorption and regurgi-
tation in the interest of speed is hardly a seed-
ing ground for wisdom.

Nonetheless, there are a few possible start-
ing points to encourage the cultivation of wis-
dom in trainees in the context of behavioral
healthcare. We first suggest course work in clin-
ical wisdom. Over the past few decades, train-
ing programs have added a course in ethics—
but these courses deal purely with the ethical
and legal parameters of practice such as con-
flicts of interest, boundaries, and regulations
concerning HIPAA (the U.S. Health Insurance
Portability and Accountability Act). Instead, we
would encourage the development of an ethics
track for medical students, residents, and psy-
chology trainees—such as the one recently
launched at our institution—designed around
the conceptual examination and clarification of
foundational concepts in psychiatry. We also
suggest that senior, seasoned clinicians rou-
tinely come into the classroom and present cases
utilizing clinical wisdom as a scaffold for case
analysis. In this way, we would hope that young
clinicians would internalize a model by which
to approach case material. Additionally, we
hope these appearances would eventually de-
velop into more formal mentoring relationships
between junior and senior clinicians.

Finally, we propose training young clini-
cians in self-reflection. If, as one clinician para-
phrasing Hillel noted, ethics is a tension be-
tween self and other, young clinicians must be
trained to better know themselves, not just ob-
serve the Other. Training should include the abil-
ity to observe their internal world and reactions,
not just external observable phenomena. This
might be achieved through teaching mindful-
ness. In addition, “emotional agility,” one
interviewee’s term for a sense of ease and com-
fort with the full spectrum of one’s emotional
life, might be cultivated via support for train-



26 The Journal of Clinical Ethics Spring 2012

Articles from The Journal of Clinical Ethics are copyrighted, and may not be reproduced, sold, or exploited
for any commercial purpose without the express written consent of The Journal of Clinical Ethics.

ees to examine internal experiences. They ought
to be helped to develop a language to convey
this, for such language is essential if they are to
develop the manner of being we are suggesting.

Another continuing challenge will be to
shine a light on the so-called “wisdom gap”—
that clinicians believe they are more wise than
they truly are—identified within psychology.
This gap is characterized by senior clinicians’
self-perception that they are more adept than
their trainees in navigating complex ethical and
moral issues in practice, when, in actuality, they
are not. Sulmasy, Dwyer, and Marx identified
this dissonance within various levels of medi-
cal staff and proposed such self-misperception
is a key obstacle in adequate role modeling and
mentoring.42 Therefore, it is crucial that senior
practitioners themselves engage in an honest
assessment of their own wisdom through criti-
cal self-reflection, peer evaluation, and solici-
tation of candid feedback provided by trainees
and clients.
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ABSTRACT

A long-debated question in the philosophy of health, and
contingent disciplines, is the extent to which wise clinical
practice (“clinical wisdom”) is, or could be, compatible with
empirically validated medicine (“evidence-based medicine”—
EBM). Here we respond to Baum-Baicker and Sisti,1 who
not only suggest that these two types of knowledge are di-
vided due to their differing sources, but also that EBM can
sometimes even hurt wise clinical practice. We argue that
the distinction between EBM and clinical wisdom is poorly
defined, unsupported by the methodology employed, and
ultimately incorrect; crucial differences exist, we argue, not
in the source of a particular piece of clinical knowledge, but
in its dependability. In light of this subtle but fundamental
revision, we explain how clinical wisdom and EBM are—by
necessity—complementary, rather than in conflict. We elabo-
rate on how recognizing this relationship can have far-reach-
ing implications for the domains of clinical practice, medical
education, and health policy.
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In their insightful article, “Clinical Wisdom
in Psychoanalysis and Psychodynamic Psycho-
therapy,” Baum-Baicker and Sisti present a dis-
tinction between “formulaic knowledge,” as
dictated by standard rules, and “phronesis,” the
more flexible procedures based on an Aristote-
lian practical wisdom above and beyond the
standard rules, which includes the occasional
sidestepping from the rules in order to make
optimal medical decisions.

The authors provide useful insights from
experienced practitioners regarding wise clini-
cal practices in psychoanalysis and medicine
more generally. Their call for greater use in clin-
ical education of paradigm cases, mentorship,
tolerance of uncertainty and paradox, kindness,
and empathy are well worth heeding. The in-
fluence of their wise article, however, would
likely be greater if their methodology were less
accepting of clinicians’ potential misattributions
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of wisdom to what Dostoyevsky’s Grand Inquisi-
tor in The Brothers Karamazov describes as
authority, mystery, and magic.2 They should also
divorce their otherwise mindful analysis from
a false dichotomy between apparent uncertainty,
misattributed to single case-based knowledge,
and the certainty all-too-often misattributed to
evidence-based medicine.3 We take a closer and
more critical look at the methodology employed,
as well as distinctions and conclusions made,
paying special attention to how physicians
should appraise and value evidence in medical
decision making.

CRITICISMS OF METHODOLOGY

Although the authors purport to provide
useful information from interviews of peer-rated
wise practitioners, care should be taken with
regards to the following methodological points:

Few details in Baum-Baicker and Sisti are
provided regarding the methodology used. The
authors describe their process as follows: “Par-
ticipants in the Wisdom Project were nominated
as therapists who were judged as having ‘clini-
cal wisdom’ by their peers.” Baum-Baicker and
Sisti appear to accept these nominations with-
out question and provide no explanation as to
their reliability or internal or external validity.
Nor do the authors detail how independent peer
evaluations of wise practitioners were carried
out; although they speak of “a review and quali-
tative coding of the interview transcripts,” they
do not explain this further. Clear and transpar-
ent descriptions of methods are crucial so that
other scientists and clinicians can replicate the
results of the study and extend its main find-
ings for new purposes.

The authors describe historical perspectives
on wisdom from disciplines such as philoso-
phy and psychology, but after failing to find
consensus on a precise definition, they decide
that the “desideratum of experience” is the tie
that binds these different descriptions. However,
the authors do not specify the statistical (or even
nonstatistical, but still objective) point at which
practitioners are classified as experienced or
“wise enough.” Nor do the authors provide an
operational definition of the concept of wisdom

that states precisely what, other than the nebu-
lous and subjective notion of “experience,”
separates the wise from the unwise. Certainly
not all experience creates wisdom. Furthermore,
little statistical explanation is given for how the
authors decide at which point a given criterion
for practical wisdom qualifies as the consensus
among wise-rated practitioners. Finally, the
authors do not discuss possible alternatives,
objections, or improvements to the methodol-
ogy they employ. In presenting their method of
peer evaluations for wisdom, for instance, they
might have addressed whether or not peer evalu-
ation is, in fact, a sufficient or optimal method
for determining whether practitioners are wise,
or whether another measure of evaluation, such
as patient rehabilitation success rates (or another
outcome measure), for the practitioners in ques-
tion, or a “wisdom assessment questionnaire”—
used in place of, or in addition to, the peer evalu-
ation method—may be more accurate.

Therefore, the interpretability of the results
remains limited, since we cannot be sure the
perspectives on wisdom proffered are indeed
the consensus among wise-rated practitioners,
nor can we ascertain the extent of consensus
even within the criteria articulated. Otherwise
we are left with the possibility that, as occurs
in some continuing education courses, at least
some of the teachers who get the highest rat-
ings are those who provide only continuing vali-
dation, rather than challenging education to
clinical peers attending as students.

DICHOTOMY: EVIDENCE-BASED MEDICINE
AND CLINICAL WISDOM

The Argument
The article delineates a divide between tech-

nical and formulaic methods, on the one hand,
and clinical wisdom on the other. Stated differ-
ently, it establishes a sharp dichotomy between
scientific, evidence-based medicine (EBM) and
clinical wisdom. The authors indicate that they
agree with the following view put forward by
Brendel (our emphases in italics):

When working on the scientific side of the
science/humanism divide, the psychiatrist
aims to practice evidence-based medicine
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and employ a well-demarcated set of ex-
planatory concepts to achieve unified, em-
pirically supported accounts of human be-
havior. But exclusion of alternative explana-
tory concepts may be detrimental. . . Nar-
rowly focused, scientific explanatory mod-
els in psychiatry may be flawed and inad-
equate insofar as they restrict the clinician’s
flexibility in making diagnoses and imple-
menting treatments.4

This pragmatic approach implies that standard-
ized methods are different from what is referred
to as “humanism,” and suggests that, if em-
ployed too stringently, they can hinder or harm
the flexible practice of clinical wisdom. The
authors state, “Indeed, technical and formulaic
methods of psychotherapy seem to be antitheti-
cal to the practitioner’s ability to draw upon
clinical wisdom and experience, precisely be-
cause they rely heavily on an ostensibly ‘objec-
tive’ scientific process or method.”

The authors also claim that EBM is deficient
when dealing with individual patients: “tech-
nical knowledge will not suffice in the face of
an individual patient’s unique experience of
psychic pain.” In sum, technical knowledge is
framed as a rather different—if not completely
different—kind of knowledge from clinical wis-
dom, both in source and application.

Although these claims seem reasonable and
even intuitive, they employ a false dichotomy.
The dichotomy springs from a fear that EBM
will somehow override nonscientific practices,
although the authors can provide little evidence
for why this would be the case. We believe that
their view, by no means the only of its kind (for
example, see Cassell5), is often rooted in the
desire to preserve the mystique of nonscientific
professionalism. A more nuanced view of the
relationship between EBM and clinical wisdom
is needed. More specifically, we share Parker’s
view that clinical experience is not its own kind
of sui generis knowledge.6 What matters, as
Parker argues, is not the source of the knowl-
edge, but its dependability.7 Dependable knowl-
edge necessarily comes from a pluralistic vari-
ety of sources, yet will have to pass some thresh-
old criteria for being considered safe and effec-

tive in the clinical realm. In other words, EBM
and other knowledge are not necessarily differ-
ent; EBM is, by definition, less prone to distor-
tion and bias and has passed a more rigorous
standard of professional reliability.

Clarification
First, any “technical or formulaic method”

has embedded in it some kind of wisdom. After
all, methodologies are not static givens that
come fully formed at the inception of a field.
Rather, they are formed after years of accumu-
lated wisdom garnered from practicing an art
and testing this art against standards of efficacy
and safety; these methods are either molded or
otherwise replaced throughout the evolution of
medical practice. For this reason, it does not
make sense to form a dichotomy between EBM
and clinical wisdom, since experienced practi-
tioners are those who deeply understand and
are particularly accomplished at employing all
facets of their practices, which are themselves
embedded in years of wisdom. Even those who
diverge from standard practices must know ex-
actly what they are diverging from before they
can make these kinds of risky decisions. As edi-
tor in chief of International Journal of Nursing
Practice, Alan Pearson, observes: “Evidence-
based practice involves giving due consider-
ation to the best available evidence. . . . Pati-
ents/clients value the technically, scientifically
informed practitioner who is also clinically
‘wise.’ ”8

Second, in his lucidly argued paper, “Whith-
er our art? Clinical wisdom and evidence-based
medicine,”9 Parker efficiently refutes the kind
of dichotomy presented by Baum-Baicker and
Sisti. We explain here some of the main points
from his argument that are relevant to our dis-
cussion. Parker explains why the claim that
EBM can be detrimental to clinical wisdom is
unfounded; namely, one would first need to
prove that the introduction of EBM has lowered
the consideration of the patient’s wishes in doc-
tor-patient interactions:

If this is phronesis, then the charge that EBM
erodes the importance of clinical judgment
loses force, since it would require the dem-
onstration (depending on evidence) that
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during the decade of EBM’s ascendancy,
patients and doctors have engaged in less
interaction and negotiation concerning val-
ues and preferences than previously. I am
not aware of any evidence that this is the
case. Those who suggest that phronesis takes
into account what EBM cannot, do not there-
by demonstrate any deficiency of EBM.10

Counter to what is argued by Baum-Baicker and
Sisti, Parker explains that EBM and clinical
experience are not actually different kinds of
knowledge; the presence of one approach does
not exclude the other.11 In the first place, it is
important to form a distinction between things
that can be tested empirically and things that
cannot; some things are simply too difficult or
impossible to test empirically. Knowing what
is testable and what is not can prevent unfair
criticism, misunderstanding, and confusion re-
garding the validity and extent of EBM. Parker
writes, “we must carefully distinguish those
things which EBM is capable of downgrading
because they are difficult to measure (such as
pain), from those which it logically cannot.”12

Given advances in the psychological sci-
ences (explicit and implicit behavioral mea-
sures, cognitive information processing, and
neural measures), it is important to not prema-
turely give up on finding ways to empirically
measure or operationalize subjective states. As
for those aspects of medical treatment that are
testable, we have every reason to pursue these
aspects empirically and incorporate the evi-
dence gained into our treatments, precisely be-
cause this evidence can increase our clinical
efficiency and safety, not because it detracts
from it. As Parker states:

It may be that unsystematic, anecdotal, per-
sonal knowledge of a problem like loneli-
ness is the best evidence (Sackett et al., 1996)
which we have at present, and according to
EBM, it should be currently managed on the
basis of such knowledge. However, if we
regard loneliness as the kind of problem best
understood by a means which is essentially
different from EBM, we would not be moti-
vated to undertake the variety of empirical
studies which could provide further help-
ful data in addressing it.13

This does not mean other factors, such as
circumstantial information or patients’ prefer-
ences, must be removed from the equation com-
pletely—or even partially. This unnecessarily
confuses the concept of evidence, which is
based on populations, with the treatment of in-
dividuals, who can benefit from evidence taken
from populations. The wisest clinician can make
more-informed decisions by knowing the avail-
able evidence for populations as a whole and
for the inevitable individual differences within
populations. Parker clarifies:

First, any increase in efficiency, ceteris pari-
bus, will benefit individuals. Second, EBM
does not relegate the individual but must
begin with and depend on him or her, since
the particular characteristics of the individ-
ual determine which evidence will be rel-
evant to that individual’s case (Reilly et al.,
1998). But the dynamic relation between
individual and population studies is a ne-
cessity, since purely individual character-
istics (I am not talking here about individu-
al preferences) not anchored in some wider
pattern cannot be action-guiding. This
means that the frequent challenge to EBM—
that in treating individuals, physicians must
make inferences from aggregate data which
puts the evidence at a remove from actual
practice (Tanenbaum, 1999, p. 760)—loses
its force. The fact that trial randomization
aims to render any individual differences
inconsequential is similarly brought against
EBM, but loses significance for the same
kind of reason—the elimination of individ-
ual differences in trials does not render trial
data inapplicable to individuals; rather, it
makes it applicable to the extent that indi-
viduals share relevant characteristics with
trial participants.14

In this way, we can see how other statements
by Baum-Baicker and Sisti that try to empha-
size the false dichotomy between clinical wis-
dom and “formulaic methods” are similarly
imprecise. Here, the malpractice of the pharma-
ceutical industry is construed as evidence for
the emergence of “marginally effective formu-
laic methods” (our emphases in italics): “both
the conceptualization of patients (‘clients’) as
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consumers and the demands placed on clini-
cians (‘providers’) by insurers for quick, stan-
dardized, and marginally effective treatment has
perpetuated the rise of formulaic methods.”

Again, this view suggests that formulaic
methods are somehow separate from and hin-
dering to experiential knowledge. Firstly, for the
reasons we have mentioned above, they are not;
experiential knowledge, when adequately stud-
ied, will be incorporated into rigorous empiri-
cal methods, as it is in the rest of the experi-
mental psychological sciences. Secondly, the
unethical manipulation of clinical evidence or
methods is not a fault of the principle of EBM
itself. Rather one can understand the basis for
its unethical nature because such practices in
the first instance falsely construe the empirical
evidence under question. The unethical manip-
ulation is due to the complex amalgam of con-
flicts of interest within pharmaceutical compa-
nies that employ misleading practices in an at-
tempt to gain more profit, the institutions meant
to control this illegal behavior, and the market-
ing forces that inspire a consumer society in
which patients are depicted as free agents em-
powered through the self-determination of
choice.15 Controls and precautions have been
enacted to limit these manipulations in the ser-
vice of more accurate, systematic, and evidence-
based clinical guidelines (for examples, see
Brody and Light; Goldberg; and Green and
Kesselheim16). It should therefore be empha-
sized that EBM itself is not to blame when such
controls fail or are not enforced in the first place,
but, rather, it provides the epistemic basis by
which one can in the first instance recognize
the manipulation created by nonobjective data.

Undermining the importance of EBM also
confuses the medical interests of patients with
their interests, over all. As Parker points out,
“preference is independent of medical cer-
tainty.”17 Indeed, often patients might want ex-
actly what is—given the available evidence—
medically the worst for them, especially if they
are uninformed. It is the practitioner’s respon-
sibility to know when this is the case, so as to
help patients make the most informed decisions
possible.18 This entails considering at all points
what evidence is available about the specific

medical condition at hand.19 Therefore, evi-
dence-based knowledge is very much present
in the clinical practice of the truly wise practi-
tioner, guiding—but not controlling—his or her
decisions at all points. We emphasize again that
the guidelines are not the be-all and end-all of
clinical practice. They are, after all, guidelines.

Finally, overemphasizing the importance of
individualized patient care as superior to EBM
ignores the extent to which similarities between
individuals can be informative and useful.
Parker writes, “If we overemphasize the unique
and the particular, we can underestimate how
much we are the same.”20 The wise practitioner
does not deal only with patients as unique in-
dividuals, but is also constantly on the lookout
for reliable trends for which useful and impor-
tant evidence is already available. Thus, the
wise practitioner has every reason to be stand-
ing on the shoulders of EBM giants, for to ig-
nore such reliable evidence will invariably de-
tract from the best clinical practices.

Moreover, dealing with medical issues on a
case-by-case basis is complementary to EBM in
its reliability and can itself be considered as
EBM when it proceeds in an empirical, hypoth-
esis-generating, and testing manner.21 For ex-
ample, when reporting adverse events to the
U.S. Food and Drug Administration, case reports
that challenge, dechallenge, and rechallenge are
vital and appropriately recognized for their evi-
dentiary value.

Crucially, there is no need to frame human
universals as more closely related to EBM and
clinical wisdom as accounting for individual
differences. There is an entire field of scientific,
evidence-based, experimentally validated
knowledge about differences in the minds of in-
dividuals: personality psychology (for example,
Larsen and Buss22). There is therefore no rea-
son to relegate any aspect of the clinical encoun-
ter to a special, sui generis non-empirical realm.

IMPLICATIONS FOR EDUCATION

The authors recommend that we create
course work specifically dedicated to clinical
wisdom, that “senior, seasoned clinicians rou-
tinely come into the classroom and present cases
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utilizing clinical wisdom as a scaffold for case
analysis,” and that these clinicians teach skills
such as “mindfulness” and “emotional agility.”
Although medical education might benefit from
the inclusion of more-experienced practitioners,
we must take caution before advocating the kind
of educational approaches suggested by Baum-
Baicker and Sisti. We are all in favor of those
with more knowledge teaching those with less,
as this is the basis for all educational institu-
tions. However, for reasons similar to those out-
lined above, practitioners who are in favor of
clinical wisdom as somehow separate from or
superior to EBM are unable to provide clear
definitions of what exactly this “extraness” of
clinical wisdom is, inevitably reducing it to that
dubious factor of “experience.” This is not an
accurate or sufficient definition, as any argu-
ment for the superiority of a particular approach
should clearly distinguish its qualities and ef-
fects. Without such a definition or transparent
criteria, it is hard to know that reliable and use-
ful knowledge is being transmitted. Baum-
Baicker and Sisti themselves do little more in
explaining the supposed source or “otherness”
of clinical wisdom, reducing it always to that
unattainable tenet (our emphases in italics):
“most . . . understandings of wisdom include
the desideratum of experience . . . what the tal-
ented senior clinician had gained through de-
cades of careful listening and practice.” In fact—
for what it is worth—there even exists research
suggesting that experience itself may not be
sufficient for wisdom, but that rather, certain
kinds of knowledge must also be added at dif-
ferent stages of the individual’s development.23

In many domains of human knowledge, from
baseball scouts’ selecting the best player to
policy wonks’ picking elections, expert opin-
ion based on seniority and option is routinely
debunked as being less reliable than expected,
and often no better than chance (for example,
Tetlock24). Moreover, the idea that experience
per se is associated with good clinical results
has been called into question by other research
findings that therapists’ levels of experience are
unrelated to patients’ outcomes.25

Although Baum-Baicker and Sisti are laud-
able in attempting to take a first step toward

describing what such experience-formed prac-
tices might be, the ultimate conclusions they
reach are shaky because of the methodological
and definitional reasons mentioned above. In
fact, even if we ignore these reasonings, the fact
that the interviewed practitioners are rated as
wise by their peers does not necessarily form
an irrefutable argument in favor of the kinds of
educational additions proposed by the authors;
Parker directs us to Goldner and Blisker: “Per-
sonal case observations and the inferences made
from them are more prone to distortion due to
small sample sizes, difficulties in ruling out
confounding factors, the unsystematised nature
of information collection, and the biases and
interests of clinicians.”26

As in the rest of psychological science, per-
sonal case observations are valuable in suggest-
ing a priori hypotheses to test further, but are
not in themselves constituted as veridical evi-
dence. Thus, when asked to choose between the
wisdom of individual experience and the wis-
dom of replicated, validated “crowds” of data
that are EBM, we believe the choice is obvious.
And lest we be seduced by personal experience
that seeks to trump vetted evidence, let us note
that even senior clinicians may develop bad
habits that become deeply ingrained; one seri-
ously bad habit is ignoring the available medi-
cal evidence. Nothing less than the safety of
patients and efficacy are at stake, as our first
priority should be to do no harm.

ON RULES AND BREAKING THEM

Of particular interest are those exceptional
cases in which Baum-Baicker and Sisti find that
wise practitioners depart from the standard
rules. In such circumstances, it would appear
especially important that these practitioners be
able to justify and clearly explain their decisions
relative to the available EBM. But further, if
these rule sidesteppings truly are justified, such
that they lead to the most ethical decisions, all
things considered, then this fact should draw
attention to a larger problem inherent in the
systems that would seek to prevent such side-
steppings in the first place. That is to say, the
need to bend a rule might indicate a significant
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flaw with the current system and rules them-
selves. If this is the case, these systems should
be tackled directly, rigorously, and empirically,
rather than temporarily band-aided through the
teaching of educational courses separately from,
or in addition to, the standard medical knowl-
edge, as proposed by Baum-Baicker and Sisti.
After all, trainees might be confused by the
mixed message of rule bending, in which the
contradiction between teaching rules, as well
as how to evade them, could blur an institution’s
overall educational mission: “Providers resort
to bending the rules because they believe they
have no other options. But they do. They should
bring the problem up the chain of command. If
the rule doesn’t fit, then change the rule.”27

“More hopeful are people called ‘system chang-
ers.’ These are people who are looking not to
dodge the system’s rules and regulations, but to
transform the system.”28

Even something as seemingly nebulous as
“flexibility” can be incorporated into a rule by
the wise rule maker. The best kinds of rules are
not only pragmatic, but also encourage practices
that increase virtuous behavior. Real-life ex-
amples of such systems include the Veteran’s
Court, in which cases involving veterans who
have broken the law are treated individually and
with dedicated attention, as opposed to being
settled with the standard mandatory sentenc-
ing; for-profit law firms that encourage lawyers
toward pro bono work for their low-income cli-
ents; and the Harvard medical training system,
in which medical students spend an entire year
working with a single patient, so as to learn
genuine empathy for individual persons.29 Fur-
thermore, these systems have excellent success
rates. The wisest practitioners do not try to teach
newly discovered wisdoms separately from the
traditional canon; rather, they refine or redefine
current rules and systems already in place, to
permanently incorporate these new wisdoms
into medical systems and make them readily
and reliably available to future generations.

Therefore, promoting selective rule bending
as wise practice does not solve the fundamen-
tal problem that leads practitioners to waver
from the rules in the first place, and is therefore
neither healthy nor sustainable. It should be

noted that rules are not made to be broken, and
that it should be only in the most exceptional
cases that rule breaking becomes necessary.
Experienced practitioners know when to bend
the rules, precisely because they are well ac-
quainted with the rules and regulations. The
same cannot be said for novices. Novices, by
definition, are not in a position to take such risks
and should not have to. Indeed, novices often
break rules accidentally because they are not
familiar enough with them. We are not suggest-
ing novices be prevented from receiving peda-
gogy regarding wise practice, but explicitly
teaching novices how to bend the rules seems
both irresponsible and risky. The first principle
of medical ethics is to “do no harm,” and we
should be mindful of this as we consider that
our treatments have powerful effects, both good
and bad. Also, negative outcomes that can be
directly tied to deviations from the standard of
care can lead to lawsuits for negligence, sanc-
tioning, limits on ability to practice, revoking
of license, criminal charges in those cases in
which the incident is reported, and a worsened
relationship between practitioner and patient
due to the practitioner’s damaged reputation.30

We also suspect that rule bending may seek
to preserve medical professionalism as an art
form, but that this is at the expense of our pati-
ents. Rules exist to ensure that practitioners
make the best decisions when it comes to pa-
tient care. This may seem obvious, but the im-
portance of rules can be confused and forgotten
when subverted or replaced by more romantic
views of virtuosity. For instance, one of the prac-
titioners quoted by Baum-Baicker and Sisti
opines: “I’ve decided what comes first is being
decent for a therapist. If a person is basically
decent then they’ll use anything they know to
help the patient. And if they don’t have a basic
decency, it doesn’t matter what they know.
Nobody’s going to get help.”

Although a capacity for kindness/decency
is certainly a virtue that we should strive to in-
corporate into our healthcare philosophy, it does
not alone, or even primarily, among other fac-
tors, guarantee that proper healthcare will be
provided. We cannot expect people to do the
right thing just because we have taught them
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what that right thing is. This is a wishful view
of human nature that underestimates the im-
portance of third-party rules and other control
systems to create peaceful, safe, and egalitarian
societies.31 Human history is littered with ca-
tastrophes rooted in myopia and selfishness,
such as the recent stock market collapse, which
serve as alarming reminders that rules are
needed to check our wayward tendencies and
ensure functionality despite individual differ-
ences in characteristics such as decency. This
is also a form of practical wisdom: principle-
based rules have embedded in them instructions
as to what should and should not be done in
different situations, awareness of ambiguity, and
the need for self-analysis in the course of appli-
cation, and although it is unlikely that every-
one in a system will be decent, everyone in a
system is required to follow the rules. We can
strive to make decency a characteristic of the
rules that we decide on, as well as of how we
interpret the inevitable ambiguity that exists in
the course of the interpretation, application, and
heuristically mindful practice of rules.

CONCLUSION

Attention must be given when forming dis-
tinctions among different kinds of knowledge,
as these distinctions have far-reaching implica-
tions for medical and educational systems. In
particular, we agree with Parker that the impor-
tant difference in medical knowledge rests not,
as Baum-Baicker and Sisti suggest, on the source
of knowledge—which is poorly defined and
misconstrues the practical and dynamic rela-
tionship between EBM and non-EBM knowl-
edge—but on its dependability (including its
reliability, internal and external validity, effi-
cacy, and safety), clearly captured in the defi-
nitional difference between EBM and non-EBM
knowledge. Understanding this subtle differ-
ence has far-reaching implications for how we
research, practice, and teach clinical wisdom.

While we admire the spirit of Baum-Baicker
and Sisti’s suggestion to incorporate wisdom
into residency training, we advocate for more
rigorous theory and methods to underlie this
venture. As the authors’ introduction implies,

there is an extensive literature describing wis-
dom over time that could be used to more pre-
cisely iron out these variables, after which data
could be collected, validated, and established
as reliable before any conclusions are pro-
claimed as truth or physician training programs
are altered. In addition, we believe that clinical
wisdom should not be seen as “separate” or
“other” from EBM, but rather that it be con-
ceived of as complementing and enhancing the
latter, and thus taught with a coordinated ap-
proach that integrates both EBM and non-EBM
based knowledge at all points and recognizes
uncertainty within each as well as the added
value of each for even the wisest clinicians.
Furthermore, we warn that the practice and
teaching of rule bending is inherently inimical
to any educational curriculum and is not con-
sonant with the fundamental purposes of rules
and their comprehension.

In sum, we propose a more sustainable so-
lution that directly tackles these comprehension
problems, flawed rules, and pseudocertainties
by meliorating current systems in place while
acknowledging the eminent complementarity of
EBM and case-based knowledge in contribut-
ing to wisdom.
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ABSTRACT

We briefly respond to Bursztajn and colleagues’ com-
mentary1 on our article, “Clinical Wisdom in Psychoanalysis
and Psychodynamic Psychotherapy: A Philosophical and
Qualitative Analysis.”2

We thank Bursztajn and colleagues for their
detailed commentary that raises several impor-
tant points related to qualitative research meth-
odology, medical epistemology, and clinical
education. In preparing their commentary, they
have given us much to consider; we are appre-
ciative of the opportunity to revisit several of
the fundamental questions that moved us to col-
laborate on our article in the first place. Grate-
ful as we are, we believe their critique is flawed.
Most significantly, they attack a straw man when
they claim we propose and advocate for a di-
chotomy between the kinds of knowledge pro-
vided by evidence-based medicine (EBM) and
practice based in clinical wisdom. Second, their

critique of our methods is reasonable, but stems
from our decision to condense details regard-
ing qualitative methods in favor of emphasiz-
ing conclusions and raising broader questions.
Their last critique is that we advocate for peda-
gogical strategies that separate EBM and virtue-
based practice; this is an extension of the false
dichotomy claim and is similarly flimsy.

To be clear: we do not suggest a bright line
exists—nor that it should it exist—between clin-
ical practice or teaching that is evidence based
and models that recognize the importance of
clinical wisdom. We conceptualize clinical wis-
dom as a virtue that enables clinicians to un-
derstand, synthesize, and act on knowledge
from a variety of sources. On this point, it seems
we agree with Bursztajn and colleagues more
than they recognize. Nonetheless, in this reply
we will address each of their critiques briefly.

CLARIFICATION OF METHODS

To differentiate the “wise” clinician, we
used findings from dynamic integration theory
research, which anchors wisdom in affect regu-
lation and posits that regulation is made up of
two independent emotion-regulation strategies:
affect optimization (gravitation toward positive
emotions) and cognitive-affect complexity (the
search for differentiation and objectivity).3 Older
individuals’ affect regulation tends to improve
because the balance of positive over negative
affect increases into old age.4
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Bursztajn and Colleagues

Cynthia Baum-Baicker and Dominic A. Sisti

Cynthia Baum-Baicker, PhD, is a Clinical Psychologist and
an Advisory Board Member of the Scattergood Program for
the Applied Ethics of Behavioral Healthcare at the Univer-
sity of Pennsylvania Center for Bioethics in Philadelphia,
cbbaicker@gmail.com.
Dominic A. Sisti, PhD, is Director of the Scattergood Pro-
gram for the Applied Ethics of Behavioral Healthcare at the
University of Pennsylvania Center for Bioethics in Philadel-
phia, sistid@mail.med.upenn.edu. ©2012 by The Journal of
Clinical Ethics. All rights reserved.



38 The Journal of Clinical Ethics Spring 2012

Articles from The Journal of Clinical Ethics are copyrighted, and may not be reproduced, sold, or exploited
for any commercial purpose without the express written consent of The Journal of Clinical Ethics.

Research by Labouvie-Vief and Medler sug-
gests that for those who achieve wisdom in old
age, optimal functioning involves an integration
and flexible coordination of the two core emo-
tion-regulation strategies. They found that in-
dividuals grouped into four categories: (1) dys-
regulated (low complexity, low optimization),
(2) self-protective (low complexity, high opti-
mization), (3) complex (high complexity, low
optimization), and (4) integrated/wise (high
complexity, high optimization).5 Individuals
who were in the fourth group, “integrated/
wise,” scored high on conceptual complexity,
personal growth, and empathy. They possessed
high positive and low negative affect, high well-
being, and low depression. They described
themselves in terms of a moderate number of
positive/negative blends, suggesting that they
are able to acknowledge negative affect, but in-
tegrate it into an overall positive picture.

Since we adapted our recruitment design
from the findings of Labouvie-Vief and col-
leagues, project participants were persons with
high affect optimization and cognitive affective
complexity who displayed complex thinking
about emotions in terms of emotional blends
and contrasts and transformations across time
and context. Inclusion criteria stipulated that
clinicians must be at least 72 years of age and
in practice 40 or more years. Nominations were
sought through announcements in major psy-
chology and psychoanalytic periodicals and by
word of mouth.6

Nominees were contacted and a brief phone
discussion was conducted, along with dialogue
via e-mail. Once an interviewee agreed to par-
ticipate, a full interview was scheduled. In one
instance, a face-to-face interview was not pos-
sible, and a telephone interview was conducted.
The interview technique followed Cartwright’s
model for psychoanalytic research, designed to
examine interviewees’ understandings of con-
cepts through analysis of personal narratives.7

All subjects were asked the same core questions
and were given a list of potential topics.

Interviews were transcribed and statements
were coded. “Coding” here refers to the identi-
fication and categorization into coherent clus-
ters of key words, concepts, or narrative con-
structs (metaphors) commonly invoked by in-

terview participants.8 The code categories pre-
sented were not a priori, but emerged after care-
ful review of all interviews. We originally con-
sidered providing an appendix that outlined the
interview questions and topics, but in consid-
eration of space, we did not include them. We
concluded that interested researchers would
contact us, and we welcome such inquiries.

We hope this clarification helps allay some
of the authors’ methodological concerns. How-
ever, we sense a the deeper problem lies in skep-
ticism about the value of qualitative research
more generally. Such skepticism is not uncom-
mon, and outright animosity toward narrative-
based qualitative research is often expressed in
claims it is too soft, unsound, unreliable, and
unverifiable. The authors seem deeply dissatis-
fied that we were unable (by design) to gener-
ate statistical results to “prove” anything. Such
is the dilemma often encountered by qualita-
tive researchers, and we are unsure about how
to satisfy such skepticism.

ALLEGATION OF FALSE DICHOTOMY

Bursztajn and colleagues spend most of their
commentary developing and defending a claim
we are pushing a false dichotomy between EBM
and clinical wisdom. They claim we have in-
appropriately bifurcated two kinds of knowl-
edge that are apparently impossible to disen-
tangle, and thus we are guilty of fallacious rea-
soning. They write that our article “establishes
a sharp dichotomy between scientific, evidence-
based medicine . . . and clinical wisdom,” and
they indict us for basing this dichotomy on a
conflation of individual cases and population
studies (a fallacy of division) and for seemingly
universally damning EBM. These claims are in-
accurate. Nowhere did we argue that EBM and
clinical wisdom are mutually exclusive. It is true
we do use certain tokens and descriptors (“tech-
nical,” “formulaic,” “objective”) to circumscribe
the concept of EBM. It is also true that these are
contrasted against subjective qualities of clini-
cal wisdom, and particular qualities come into
sharp relief. However, pointing out the unique-
ness of two concepts need not lead to a conclu-
sion that the concepts are mutually exclusive.
To be clear, we explicitly acknowledge the
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complementarity of technical knowledge—an
essential aspect of clinical judgment—and wis-
dom. One section of our article bears repeating:

We should note that a distinction is often
drawn between clinical judgment on the one
hand and practical wisdom on the other. In
the case of the former, the clinician is able
to make sound decisions about a medical
problem using the technical tools of medi-
cal and scientific decision making. The in-
tegrated nature of clinical wisdom, however,
encompasses both clinical judgment and
practical wisdom that is gained through de-
cades of practice. Both concepts have as
their aim an idea of what is best for the pa-
tient. Indeed, as Pellegrino contends, a key
element of clinical judgment includes an-
swering the normative question, “What
should be done?” This question requires
practical wisdom—thus the virtue of clini-
cal wisdom is a fully integrated form of clin-
ical judgment combined with practical wis-
dom.

We do claim that formulaic methods of psycho-
therapy are often overly relied upon and allude
to possible reasons for such overuse. But such a
claim need not entail that there is no place for
highly structured, well-tested, and reliable
forms of psychotherapy.

Moreover, nowhere do we endorse a prema-
ture retreat from attempting to measure and sys-
tematically study subjective states. It would be
grossly naïve to either think that EBM is use-
less because of its limitations or to criticize it
for being unable to answer normative questions
(that is, issues related to patients’ preferences).
Bursztajn and colleagues recognize that certain
clinically relevant questions lie beyond the
scope of EBM, and warn that we must not rely
on it for such answers. This is precisely the point
we are making. Further, the authors reiterate
something that we would have uttered: that
EBM guidelines are “not the be-all and end-all
of clinical practice.” It is in both recognizing
this fact and navigating complex normative
questions that clinical wisdom plays a critical
role. Thus, it is their logic that is fallacious. By
attributing to our argument a nonexistent false
dichotomy, they attack a straw man.

EDUCATION

The authors attack our rather modest pro-
posals for elevating the conversation and peda-
gogy around clinical wisdom. In so doing, they
attribute to us a false dichotomy, alleging that
we endorse a move away from teaching science
and evidence toward haphazardly teaching an-
ecdote. We do not. In a confusing facet of their
rejection of our proposals, the authors seem to
contradict themselves by welcoming the con-
tributions of experienced practitioners (“We are
all in favor of those with more knowledge teach-
ing those with less. . . .”) while citing empirical
evidence that indicates experience may, at best,
not be helpful, and may even be harmful. The
point that clinicians often develop bad clinical
habits that fly in the face of evidence is true
enough, and we would hope such practitioners
would not be held up as exemplars. Decades of
practice are not sufficient for the development
of clinical wisdom worthy of placement on the
pedagogical stage. As we note at the close of
our article, when clinicians have practiced for
years and think they are wise or ethically adept,
their confidence may be misplaced.9

Finally, to be clear: we are not suggesting
teaching rule breaking, but rather that trainees
question the assumptions of their day. Those
interviewed during the Wisdom Project, in re-
flecting on their own careers, described such
radical curiosity. Do the authors really think that
these clinicians flagrantly broke rules willy-
nilly? On the contrary, the clinicians in our
study questioned prevailing paradigms to build
new research programs and clinical models. For
example, one interviewee, who saw schizo-
phrenic children at a time when mothers were
generally blamed for their child’s illness (“schiz-
ophrenigenic mothers”), took her observations
to the laboratory and began to do research in
childhood schizophrenia, which evolved into
an interest in family therapy and new treatment
techniques.10 Another clinician helped develop
observational research techniques, which led to
findings in separation-individuation research
that have been applied to the treatment of se-
verely disturbed children;11 this clinician was
also instrumental in creating a doctoral train-
ing program for the treatment of inner city chil-
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dren. A clinician who treated and studied pati-
ents with severe anxiety disorders ultimately
pioneered new research on annihilation anxi-
ety and developed now-standard assessment
tools.12 The clinical observations of a husband
and wife led them to turn away from traditional
theories and modes of practice and introduce a
whole generation of clinicians to a new way of
understanding the human psyche and how to
treat it.13 One psychologist who treated psy-
chotic patients rigorously studied changes over
time and questioned methodological issues in
research.14 A psychiatrist, who was supervised
to believe his patient was a hysteric, saw shame
as central in the patient’s difficulties, and went
on to a prolific career writing and thinking about
shame.15 These professional thumbnails clarify
our point: it is essential to inculcate thoughtful
and wise questioning as part of the armamen-
tarium of the treating clinician and psychother-
apy researcher.
 

CONCLUSION

To conclude: the authors falsely accuse us
of accepting conceptions of wisdom that are
based in “authority, mystery, and magic.” The
purpose of the Wisdom Project and our article
was to begin to try to articulate what constitutes
clinical wisdom in psychotherapy and bring
some clarity to the concept. We hope that our
article, the commentary by Bursztajn and col-
leagues, and this brief reply continue to stimu-
late needed conversation and debate about clin-
ical wisdom in psychodynamic psychotherapy,
psychiatry, and medicine more generally.
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ABSTRACT

In response to the article by Baum-Baicker and Sisti,1 I
will consider the kind of wisdom involved in therapeutic lis-
tening; the role of life wisdom; and the challenge of impart-
ing clinical wisdom to young health professionals’ education.

When I read an article like the one written
by Baum-Baicker and Sisti, the first question I
ask myself is why the authors are writing it now.
This may be too psychoanalytic, but I presume
that all action is to some degree a “defense” or,
better said, a way of grappling with something
anxiety provoking. This isn’t to say people don’t
write for many other reasons as well, including
an ecstatic urge to share highly valued experi-
ences. This article demonstrates, I hypothesize,
both ecstatic and defensive writing. The authors’
enthusiasm to capture the words and ideas of
revered, elder psychotherapists is self-evident
throughout the article.

 I found the anxiety behind the work on the
10th page. Baum-Baicker and Sisti are worried
that behavioral health systems are replacing
therapists with “providers.” They quote William
James’s critique of professional philosophers,
substituting “mainstream mental healthcare
provider” for “professional philosopher.” They

are trying to capture the clinical wisdom that is
increasingly at risk in this era of efficiency maxi-
mizing behavioral health systems.

What aspects of mental health systems de-
value clinical wisdom? First, the emphasis is
on standardization and accountability over cre-
ativity and individualizing treatment. Practi-
tioners are expected to follow guidelines. In
mental health, this can go so far as providing
manuals to guide conversations with patients.

Second, as “behavioral healthcare” implies,
the only things that count are “observable be-
haviors. ” Thus, providers are expected to reli-
ably “act” empathic, nodding, not interrupting,
not looking at their watches. This reduces a
complex cognitive-affective experience to a set
of rote behaviors that can be learned quickly.
This diminution of empathy skills is also moti-
vated by cost-cutting. Managed health systems
often hire younger providers who lag behind
patients significantly in life experience. I think
of a recent New York Times article, “Should a
Life Coach Have a Life First?”2 I agree with
Baum-Baicker and Sisti that we need to preserve
rich, empathic patient-caregiver relationships
if we are to remain healers and not just patient
managers. What wisdom can we glean from the
experiences of wise psychotherapists for build-
ing such relationships?

The authors invoke the term phronesis to
cover heterogeneous forms of practical knowl-
edge in bioethics and clinical practice. Since
we are learning from expert psychotherapists,
it’s useful to focus on phronesis and psycho-
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logical suffering. This sets aside other impor-
tant questions regarding individualizing medi-
cal diagnoses and treatment recommendations.
It also sets aside the nature of something like
ethical wisdom for bioethicists. Still, respond-
ing appropriately to psychological suffering is
a core part of medical, nursing, social work, and
bioethics practices.

Let us thus consider two questions the ex-
pert psychotherapists shed light on: First, what
kind of wisdom is involved in therapeutic lis-
tening? Second, what role does life wisdom play
in clinical wisdom? Later I will briefly address
the meta-questions: How might such wisdom
inform broader healthcare practices—medicine,
nursing, social work? How can such practices
be taught?

CLINICAL WISDOM AND LISTENING

Therapeutic listening, or empathy, comes in
many forms. Sometimes it involves understand-
ing a patient cognitively, sometimes resonating
affectively, and sometimes vividly imagining an
experience from the “inside.” Empathy skills
integrate knowing about patients with knowing
how to connect. Expert psychotherapists de-
scribe the importance of tolerating uncertainty,
of staying open to new experiences with the
patient. In almost two decades of studying clin-
ical empathy, I find curiosity and openness are
essential.3 As one psychotherapist in this study
noted, “If somebody knows where it’s going in
the therapeutic dyad, something’s wrong.”

The “Wisdom Project” interviews speak to
two aspects of listening that are difficult to stan-
dardize. The first is the embodied know-how,
nonverbal attunement, which intuitively guides
clinicians about when to keep silent and when
to inquire and interpret. The second is listen-
ing for the particulars, with the goal of vividly
imagining how it feels to be this unique per-
son, rather than trying to fit the details into di-
agnostic generalizations. Let’s call this narrative
listening.

The first element, nonverbal attunement,
shows itself in comfortable silences, as well as
in moments like this one described by psychia-
trist Glen Gabbard. As Gabbard talked about his
own impending vacation, his normally reserv-

ed adult patient began weeping. Gabbard was
suddenly overwhelmed with a feeling of aban-
donment, which led him, without conscious
thought, to say: “six year old sadness?” That was
the age when his patient’s father had left.
Gabbard already knew this fact; the point here
is that he had internalized it in his embodied
imagining of her experience.4

In psychotherapy, embodied know-how and
narrative listening are intertwined. Gabbard in-
tuitively uses personal details gleaned from at-
tentive listening. Resonance with another’s
mood provides stage lighting, and imagination
fills in the picture with narrative details. Thus
we can have a kind of waking daydream of the
patient’s world as if we were living in it. For
example, a widowed patient moved in with her
adult daughter and was having insomnia. I viv-
idly imagined her sitting in the living room at
night, reluctantly shutting off the television to
lug herself, heavy with sadness and exhaustion,
up to her stuffy attic room. Of course, the house
scenes I imagined combined her narrative de-
tails with my own pre-existing experiences. The
listener always makes use of her own mental
contents. Rather, the point is that resonant
moods integrate narrative details into a vivid
as-if experience of a world, which is why em-
pathy involves having an experience, and not
just knowing something about another person.5

LIFE WISDOM AS A SOURCE
OF CLINICAL WISDOM

The therapists describe the value of being
pragmatic and kind, of having humility and
balance. Let us call this “life wisdom.” They
give many examples of how life wisdom con-
tributes to psychotherapy, including learning to
tolerate silence and to time interpretations. Prag-
matism and tolerating uncertainty contribute to
openness and flexibility: “there is some consen-
sus that the trademark of wisdom is in know-
ing how, where, and when to (1) take risks and
(2) deal with uncertainty.” I would add that tak-
ing risks wisely requires being mindful of clin-
ical boundaries, a topic I touch on later.

Beyond contributing to individual sessions,
life wisdom contributes to conducting a longi-
tudinal therapy over time, and to enjoying one’s
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own work over decades. Pragmatism and hu-
mility go hand in hand, as with recognizing the
transience of life. One of the “Wisdom Project”
psychotherapists, Hedda Bolger, states: “I have
many thoughts about the future, and I remem-
ber the past with both joy and sadness, but with-
out nostalgia. I am grateful for being able to live
in the present with what feels like an appropri-
ate mixture of awe and despair, of hope and
dread.”

Combining pragmatism with humor and
playfulness protects against burn-out. One par-
ticipant in the “Wisdom Project” notes that you
“can’t work with a teenager unless you find teen-
age hostility funny.” Another says, “there has
to be room for play and playfulness. . . . Life
isn’t all plodding . . . you can have levity even
though you’re dealing with very serious stuff. ”
Another describes how pragmatism, humility,
balance, and humor all contribute to sustaining
clinical empathy and compassion, and vice
versa:  “It takes, finally, over many, many de-
cades, developing a kind of caring and compas-
sion for this person . . . and what he’s been
through . . . and to respect the stuck points, to
respect what he can’t do, and not to shame him
in terms of your goals. It’s a humility and a car-
ing for this particular soul and this particular
circumstance and to see what will yield. What
the circumstance can give you, what this par-
ticular person can give him or herself, and you
can’t rush it.”

This brings to mind the “serenity prayer”7

from popular culture. Therapists and other cli-
nicians need to accept what they can’t change,
have courage to change what they can, and have
the wisdom to know the difference. Thus let’s
refer to the life wisdom that leads to clinical
humility as “serenity skills.” Clinicians need
both empathy skills and serenity skills. While
the two are often intertwined, serenity skills add
something; they help clinicians enjoy and de-
rive meaning from their professional lives
through hard times, thus reducing burn-out.6

IMPLICATIONS FOR
HEALTHCARE EDUCATION

The capacity to listen empathically, to imag-
ine the patient’s world, is crucial for medical,

nursing, and social work practices. Patricia
Benner, a leading healthcare theorist, has dem-
onstrated the therapeutic power of not only lis-
tening to, but taking actions to meet, patients’
“subjective” needs. One nurse helped a de-
pressed hospitalized patient regain the will to
live by finding a way for him to play a piano.
Another patiently assisted a middle-aged man
who had a stroke and was partially paralyzed
to take his own shower rather than efficiently
sponge-bath him. Recognizing each person’s
“situated possibilities” is empathy in action.7

How do we teach clinical wisdom? Can we
observe and outline what experts do in terms
of rules, however complex, that would allow
us to create manuals or algorithms for these
skills? This question is a particular version of a
more general, unresolved set of philosophical
questions about phronesis. Is practical wisdom
the same as deliberative reasoning but the rea-
soning is unconscious, or is it like perceiving
an object as beautiful, something no rules can
tell us how to do?

Hubert Dreyfus argues that expert know-how
is ultimately irreducible to a set of rules; the
importance of rules is in teaching novices a new
practice. He uses the analogy of a bicycle with
training wheels, which help us learn to ride,
but once we are skillful, we don’t ride as if our
bikes still had invisible training wheels. We in-
novate in ways that training wheels would
hinder. Empathy and serenity skills are forms
of know-how. Knowing how is not necessarily
reducible to knowing that. Bertrand Russell fa-
mously distinguished experiential knowing,
knowledge by acquaintance (knowing a person),
from knowledge by description (knowing that).8

When descriptive knowledge is inadequate, we
turn to more experiential forms of education,
including mentorship, story telling and art, and
transformative practices.

What then does this mean for clinical edu-
cation? Just as training wheels help a person
learn to ride a bike, experts can teach rules of
thumb (not laws) for being a good listener. Work-
ing with new medical and nursing students, I
suggest rules of thumb such as, avoid saying “I
know how you feel. ” Better to say, “I wonder if
it’s like . . . ” or just repeat an emotionally laden
word or phrase and pause. When you sense a
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gap in communication, feel free to ask, “Tell me
what I’m missing. ” Try not to comment or ask
a question when you are angry. A question like
“Why don’t you take your medication?” is much
more effective when you calm down and are
genuinely curious rather than annoyed.

Rules of thumb contribute to even such non-
conceptual practices as dancing. Listen to the
beat, keep the appropriate distance (this varies
enormously from tango to rock and roll), if you
make a mistake, just keep going. Still, we need
to see people dance to truly learn how to move.

Rules also play an important part in help-
ing clinicians understand that their profession
is guided by, even made possible by, boundaries.
I teach residents boundaries by explaining why
I can’t meet my patients in a coffee shop—I can’t
be a therapist there. It’s not the office per se,
but the scaffolding the profession provides—a
promise to the public that patients will be
treated with respect and not exploited, that their
privacy will be guarded, and so on. Both the
patient and I operate together within that frame-
work—the framework is not an idea in my head
to be creatively rearranged. So to add to Drey-
fus’s metaphor, expert bicycle riders still should
follow the rules of the road.

Still, learning rules of thumb and rules of
the road is not sufficient to develop empathy
and serenity skills. What else helps? Watching
empathic clinicians listen to their patients is
valuable. Medical and nursing educators can do
this more easily than psychotherapists, given
the limitations of privacy. We can watch each
other’s daily rounds. A national nursing study
demonstrates how modeling powerfully influ-
ences novices to develop interpersonal skills.9

What about wisdom coming with age? Note
that these elder psychotherapists say it took
them decades to gain such wisdom. How do we
help young clinicians become wise earlier than
they might otherwise? This raises questions
about psychosocial maturation. While surgical
expertise can perhaps be hastened by exposure
to high clinical volume, emotional maturation
cannot be accelerated this way.

What can young medical and nursing stu-
dents do? Read patients’ narratives. Rita Charon
has demonstrated the power of learning to write

patient-centered narratives for developing de-
monstrable clinical empathy.10 In addition to
gathering the narratives of their hospitalized
patients, students would learn even more if they
were to provide longitudinal care for chroni-
cally ill patients and their families during the
entirety of medical or nursing school. This is
feasible; Case-Western Medical School used to
offer a longitudinal care experience, beginning
the first year of medical school, following a preg-
nant woman. The point is that we can learn the
most directly from patients. Recently I’ve had
the opportunity to interview people living well
with chronic illness and/or disability. A quad-
riplegic woman who founded a dance company,
a physician with breast cancer who left her
stressful career to pursue art, a social worker
with Parkinson’s disease who uses humor and
compassion to help resolve family conflicts,
have all taught me lessons about living wisely.

Many of those I interviewed were older than
me and had life challenges I never faced. This
speaks to the possibility of very young medical
and nursing students empathically connecting
with middle-aged and older patients. By ap-
proaching patients with genuine empathic cu-
riosity and humility, young students may con-
nect deeply with them and learn a great deal
about the human condition. The barrier to this
is that medical centers often ignore older, more
disabled patients who are not candidates for
exciting medical interventions. To counteract
this, a great clinical teacher, Sheldon Margen,
used to hold weekly “stroke” rounds during his
rotations at the University of California, San
Francisco (UCSF) Medical Center.11 On Fridays
medical students were expected to interview the
elder stroke patients, focusing on life experi-
ences rather than on medical histories. Students
were deeply moved by what they learned from
people they had previously ignored.

Many students gain wisdom about illness
experiences though the arts. Some medical and
nursing schools include this as part of the cur-
riculum. At the University of California, Berke-
ley-UCSF Joint Medical Program, where I teach,
students and retirement home residents write
and perform plays together.12 Many students
describe this as their most valuable learning
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experience in medical school. Poetry is espe-
cially apt in addressing the paradoxical nature
of clinical wisdom. Baum-Baicker and Sisti in-
clude a wonderful list of statements from the
study participants, each like a Zen koan. Con-
sider: “We know and we don’t know; we listen
with a knowing confusion, keeping and throw-
ing out all that we learned during out training.”
Or “We’re attached and we’re separate.” “Psy-
chotherapy requires acceptance of the patient
while simultaneously working towards change.”
What strikes me is how even expert psycho-
therapists’ “descriptions” of the affective as-
pects of listening to patients are not really de-
scriptions of matters of fact, but are poetic ex-
pressions: “I dive into the patient, I let their feel-
ings wash over me.” Or, “allow yourself to flow
into their embeddedness.”13

Art and music therapists are especially
skilled at helping people develop empathy.
Martha Snider, a physician who is also an artist
and a writer, teaches clinicians to use art to ex-
press emotions that are difficult to put into
words. “A painting with seared edges or drip-
ping reds shows rather than tells how the loss
felt. ” When she had breast cancer, she painted
breasts with bright, angry red over the area of
the cancer, conveying feelings before she was
even consciously aware of them.14

What about learning skills to tolerate, and,
ultimately, make clinical use of, difficult emo-
tions? Baum-Baicker and Sisti suggest mindful-
ness training, and I agree; there is evidence that
mindfulness improves clinical care and profes-
sional satisfaction.15 Meditation practices can
also specifically target developing self-compas-
sion, which anecdotal evidence suggests im-
proves compassion for others (an active area of
research).16 The wise psychotherapists urge cli-
nicians to learn “to forgive themselves for the
errors they made or the things they didn’t do,
or did do. ”

 Yet in contrast to mindfulness practices,
which seek to dissolve thought about the par-
ticulars of experience, psychotherapists dwell
in the particulars of their patients’ lives. Just
yesterday, a talented song writer spoke about
how the goals of mediation are not enough for
empathic communication. She said, “when I

meditate, I let go of the past. But to write songs
which make emotional connections with other
people, I need to immerse myself in real expe-
riences in all their details, and that means reach-
ing into my past.”17 Note that I am not presum-
ing busy doctors and nurses need to dwell in
their own or their patient’s past histories. How-
ever, “the past is never dead, it’s not even past.”18

Empathy includes being curious about how
patients’ responses to illness and disability are
conditioned by past experiences.

Mindfulness is good, but even better would
be to help clinicians develop self-empathy, an
attitude combining self-compassion with ongo-
ing curiosity about the emotional particulars of
daily life. Not only is self-empathy a promoter
of empathy for others, it may also decrease the
risk of burn-out. Burn-out is associated with lack
of self-care,19 and young people who go into
healthcare professions often are other-focused
and may not know how to care for themselves.
The best process I know for gaining self-empa-
thy is psychotherapy. Perhaps we ought to help
medical, nursing, and social work students gain
access to psychotherapy during clinical train-
ing. Years ago, when I was a psychiatry resi-
dent, my cohort started a program at University
of California, Los Angeles, where expert psy-
chotherapists offered residents free psychother-
apy (they got teaching credits at the UCLA Med-
ical Center). In addition, we engaged in longi-
tudinal peer support groups on a weekly basis
for all four years of training. Thus, we regularly
shared our challenging experiences as residents.
We watched each other change and mature
emotionally in rich, unanticipated ways, at a
different pace than was occurring before
therapy. This caused some upheavals—a di-
vorce in one case and, in another, a decision to
leave medicine for a career in the arts. Given
the intensity of small group dynamics, such
groups are only advisable when there is excel-
lent group leadership, and a willing and respon-
sible peer group.

Despite carrying some risks, the combina-
tion of individual psychotherapy and a profes-
sional process group provided young residents
an intensive, en-wizening experience. Despite
bumps in the road, we learned to speak with
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each other about our concerns and insecurities
without shaming each other. Some hadn’t re-
ally received empathic listening in their lives
until they were in therapy, and I believe that it
is almost impossible to truly empathize with
others until you have been empathized with
yourself. The trust we developed with each
other also inculcated in us a lifelong habit of
reaching out to other clinicians for consultation
and support, something that doctors, at least,
are notoriously uncomfortable doing. I believe
that this has contributed to the fact that almost
20 years later, each of us loves our work and
shows no sign of burning out. It would make a
huge difference in healthcare if group practices
fostered self-empathy, trust, and mutual support
among the practitioners.

Let me conclude with a radical suggestion
connecting clinical wisdom to love. If we recall
Plato’s account of education as based in eros,
learning involves love. Speaking for myself and
colleagues, our own psychotherapeutic experi-
ences during residency have been deeply inter-
nalized, helping us live our professional and
personal life more fully. It is difficult to imag-
ine how any behavioral medicine course could
have had such profound and persisting influ-
ence. What I found most moving about the par-
ticipants in the “Wisdom Project” is that these
octo-, nono-, and centagenerian psychothera-
pists continue to attend their peer supervision
groups and present their cases to each other.
They truly love their work.
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INTRODUCTION

Welcome to the first JCE Pediatric Forum,
in which members of the American Society for
Bioethics and Humanities (ASBH) Pediatric Eth-
ics Affinity Group (PEAG) present challenging
pediatric ethics cases with analysis from mul-
tiple perspectives. Readers are invited to sub-
mit their challenging pediatric cases to Sabrina
Derrington, MD, at sderrington@chla.usc.edu.

ABSTRACT

This case describes an adolescent in a crisis of a chronic
medical condition whose situation is complicated by sub-
stance abuse and mental illness.

D. Micah Hester provides an analytic approach, teasing
apart the multiple layers of medical, developmental, and moral

issues at hand and describing possible responses and out-
comes. Amy T. Campbell examines existing legal guidelines
for adolescent decision making, arguing that greater space
exists for clinical discretion in these matters than commonly
thought.  Cheryl D. Lew discusses the development of agency
in adolescent patients, the ideal of autonomous decision mak-
ing in the context of impairment and chronic illness, and the
obligation of healthcare teams to examine an adolescent pa-
tient’s decisions in relation to her identity.

CASE PRESENTATION

C.M., a 17-year-old female, presents to the emergency
room two years after having received a cadaveric kidney
transplant. She has missed several clinic appointments in
the months prior, and labs on admission show evidence of
significant rejection. She is admitted with a plan for intensive
anti-rejection treatment with intravenous infusions of che-
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motherapy. On further questioning from the transplant team,
C.M. admits poor compliance with her medications—“I just
forget sometimes.” The social worker on the team notes that
C.M.’s grandmother, her only guardian, is battling breast can-
cer and has been recently hospitalized, and suggests a psy-
chiatry consultation to assess for depression. The child psy-
chiatrist evaluates C.M. and immediately notes her flat affect
and indifferent attitude. During their conversation, C.M. says
she has been using crystal meth regularly and that it’s the
only thing that makes her feel good.

When asked if she is scared about kidney rejection and
the treatment her doctors are planning, she says she doesn’t
want treatment, doesn’t care that without it she will likely
lose her kidney, and it “doesn’t matter” if she dies. She de-
nies suicidal ideation. Although the psychiatrist is deeply con-
cerned, he does not feel that C.M. meets criteria for an invol-
untary hold. He tells C.M. he will ask her transplant doctors
to talk more with her about her disease and treatment op-
tions, and asks the social worker to contact her grandmother.

CLINICAL ETHICS PERSPECTIVE

D. Micah Hester

The case presents numerous concerns and
issues with which medical personnel, the pa-
tient, and her family must contend. While not
an exhaustive list and using completely artifi-
cial categories for organization, some of these
issues might be characterized thusly:
Medical layers
• Adherence to medical regimens
• Addiction to illicit drugs
• Possible depression
Developmental/social layers
• Teenage maturity
• Chronic illness
• Grandmother as guardian and with breast

cancer
Moral layers
• Teenage decision-making authority
• Refusal by a minor of efficacious treatment
• Responsibilities for stewardship of scarce

resources
• Distributive justice concerns

Again, this list is not exhaustive, and surely
neither the categories nor the issues themselves
are mutually exclusive. The physiological, de-

velopmental, and moral are all of a piece in
healthcare, and teasing them out, while a use-
ful exercise to help get a handle on the com-
plexity of the situation, must be done in a way
that is careful not to ignore the lived experi-
ence of those involved, for whom the medical
encounter is not simply about one’s body but
about one’s life. For example, it would seem
important to evaluate the patient’s status as a
decision maker in light of her nonadherence,
addiction, and possible depression. The mor-
ally laden practice of determining whether a
minor should be given decisional authority
ought to be informed by her developing cogni-
tive abilities, her personal experiences, as well
as the extraneous forces of relationships, drug
use, and even personal self-esteem. Surely,
given both the concern about her future health/
living and the scarcity of the resource in ques-
tion (a working kidney), the moral tensions are
significant and the stakes quite high.

Others in this section will argue bioethical/
legal concerns. The point of this section is to
provide a simple analysis that delimits the pos-
sible responses and outcomes, regardless of the
moral and legal approaches taken. To that end,
it would seem that there are only limited re-
sponses that healthcare personnel can make at
this time, including:
1. Taking time for further investigation of the

cause of C.M.’s adherence issues and pos-
sible depression in hopes of finding ways
to change her lifestyle, habits, and decisions
with regard to her health and well-being;

2. Finding some way to involve her grand-
mother in discussions since she has legal
standing in regards to medical decision
making for this patient;

3. Establishing the need for another legally
authorized decision maker (other family
member).

While listed separately, again, these need not
be mutually exclusive. Taking them in turn,
though, #1 implies, in part, the belief that the
patient’s participation is necessary to success-
ful medical treatment and avoidance of rejec-
tion. Of course, this is not unique to our case.
Frankly, to the extent possible, all patients
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should be participants in their own healthcare.
Further, though, #1 may also (but logically need
not) lead to belief that the patient, even at 17, is
the rightful medical decision maker. More will
be discussed later on this, but it is not new to
point out that any preset age of “majority” is, at
best, contingent and often arbitrary. Some pati-
ents who are under 18 surely do have the matu-
rity, development, and experience to handle
even challenging healthcare decisions for them-
selves. The difficulty is determining, especially
in complex cases like this one, whether the pa-
tient in front of you truly has the decisional ca-
pacity to warrant giving her such authority.

The second option recognizes that someone
else may have authoritative moral and legal
standing with regard to the medical decisions
to be made—often a parent, but not always. So,
option #2 begins with the recognition of the
grandmother’s role, since, in the absence of a
parent or other adult family members, a grand-
parent is typically granted decisional authority
over a minor. And yet, even if she is able to per-
form the role, the second option may or may
not lead to the grandmother as the determina-
tive authority for decision making. It is possible
that, through this process, it is determined that
the patient or someone else should have deci-
sional authority. It is that “someone else” who
is mentioned in option #3.

Option #3, then, implies that neither the
patient nor the grandmother is in a position to
have the final say. In fact, given the grandmoth-
er’s condition and the patient’s many consider-
ations, it is a real possibility that decision mak-
ing would best be handled by someone else—
for example, a guardian ad litem. Of course, this
recognition, if it comes at all, should only come
at the end of long conversations with the pa-
tient and grandmother that lead to a determina-
tion to find someone else to make the call. In
this way, the process recognizes the importance
of the patient’s participation, but only to the
extent possible for the patient (and her family).

Finally, it would seem that whichever of the
three options is ultimately pursued, the out-
comes are but four:
a. The patient accepts treatment and maintains

adherence to the medical regimen;

b. The patient accepts treatment, but later fails
adherence;

c. The patient continues to reject treatment,
and avenues are pursued (be they through
established decision makers or the court)
that would (could) lead to forced treatment;

d. The patient continues to reject treatment and
so is provided comfort measures leading to
full-on rejection and death.

A fifth outcome (e) might be formulated
thusly: the situation remains unresolved. Of
course, life ultimately does not, in fact, afford
us this option. Long-term, option (e) necessar-
ily resolves into (d), minus the more controlled
practices implied—namely, intentionally pro-
viding comfort measures to ease death.

As noted above, the point of all this is to set
out what is at issue and what is at stake in this
case. While the issues here are complicated, the
possible endpoints are finite. The moral con-
siderations regarding decisional authority, stew-
ardship, protection, and participation require
evaluation in light of the practical realities that
maturity, nonadherence, addiction, rejection,
and possible death delimit in this case.

LEGAL PERSPECTIVE

Amy T. Campbell

When approached from a legal perspective,
this case presents questions regarding who can
make treatment decisions, and how. In general,
the law sets an age of majority, after which per-
sons are legally adult and presumed competent
to consent for their own healthcare. The age of
majority is a state-by-state legal demarcation,
with most states setting the age at 18 years (none
less than 18).1 In our case, the 17-year-old pa-
tient is thus a “minor,” and hence legally in-
competent to make healthcare decisions, leav-
ing authority with her parent or legal guardian.
While these bright-line rules provide guidance,
they do not control all adolescent treatment de-
cisions.

The law allows minors to make their own
decisions under certain conditions or for cer-
tain services.2 The latter are typically services



50 The Journal of Clinical Ethics Spring 2012

Articles from The Journal of Clinical Ethics are copyrighted, and may not be reproduced, sold, or exploited
for any commercial purpose without the express written consent of The Journal of Clinical Ethics.

like prevention and testing for sexually trans-
mitted disease, family planning, pregnancy-re-
lated care, or mental health services.3 The goal
is to incentivize help-seeking behavior and also
to protect the public’s health. Other conditions
that could change decision-making “status” in-
clude designating the teen as emancipated or
deeming her sufficiently mature to make cer-
tain decisions.4 Common statutory emancipa-
tion “triggering events” include marriage, par-
enthood, military service, or living on one’s own
and being financially independent.5 The latter
scenario (financial independence/living on
one’s own) may be the case with our patient; it
would be important to tease out more of the
context and relevant state laws to see if she may
in fact be considered emancipated and hence
able to consent (or refuse) treatment on her own.
(This does not address whether she has adequate
capacity to make this decision, but rather cre-
ates legal space for her to do so.)

Alternatively, it may be determined that an
adolescent has sufficient maturity, as develop-
mentally and contextually understood, to make
certain decisions, or at the very least to take on
a shared decision-making role. If it is deter-
mined that our patient is sufficiently mature to
consent, clinicians must obtain her informed
consent to treatment; alternatively, this would
also give her some rights of informed refusal.6

Developmental considerations, especially vis-
à-vis her maturity to make treatment refusals
with significant consequences, may caution
against placing with her the full right to decide
the course of treatment. But were she to be le-
gally given the right to consent (or refuse) treat-
ment, then the considerations against the exer-
cise of her rights would, as with an adult, ne-
cessitate serious evaluation of her capacity to
make decisions (rather than depending on her
being a minor and hence “incompetent” to make
any decisions, that is, a bright-line rule).7

When considering her maturity to indepen-
dently make or be a partner in making treatment
decisions, as with all patients, the law will ex-
pect some sort of capacity assessment. Much is
left to clinical discretion, a legal recognition of
the developmental, highly case-sensitive nature
of these decisions. With adolescents, as with

other patients, capacity assessment evaluates
whether she:
• Understands the nature of her prognosis and

treatment options,
• Appreciates the consequences of her deci-

sion,
• Can reason through available options, and
• Can communicate a voluntary choice.8

Capacity assessment should not be used by
clinicians to challenge decisions with which
they disagree.9 With adolescents, however, the
law may allow for a slightly more paternalistic
approach to benefit the patient, inasmuch as
adolescence is marked as a period of boundary
testing and “snap” judgments that may not re-
flect a fully competent patient’s wishes. Our
patient also evidences signs of depression and
substance abuse, which may impair her capac-
ity to make decisions. While a simple diagno-
sis does not render her automatically incapable,
the totality of evidence, coupled with a diagno-
sis, may suggest solid reasons to question her
capacity, at least for certain decisions at this time
(that is, still a minor, depressed, and using
drugs). The law then would allow “space” for
clinical discretion to consider her maturity in
light of the weight and complexity of the deci-
sion at hand, that is, to consent to aggressive
chemotherapy and potentially prolonged hos-
pitalization or to allow her to reject her kidney
completely, leading either to dialysis and re-
transplantation (yet another decision) or death.

So let’s suppose C.M. is not emancipated,
not sufficiently mature, and/or incapable of
making her own decisions: who would be her
surrogate decision maker? Such a weighty de-
cision necessitates that the grandmother’s legal
guardianship be confirmed. If she is indeed the
legal surrogate, she is expected to make deci-
sions based on the best interest of the patient.10

Finally, if the decision is to treat over the
patient’s objection, the law and ethics require
solid evidence to justify this decision. This
would include discussion with the surrogate
decision maker, capacity assessment, and clin-
ical determination of the patient’s maturity. This
patient is almost at the age of majority; continu-
ing treatment despite her objection will soon
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become not only practically but legally difficult.
There must be a clear recording of why the team
went ahead without her consent—or assent—
as well as a thoughtful plan for her transition to
adulthood. Given the difficulties in forcing treat-
ment and maintaining compliance, the limited
nature of the “resources” (organs), and her close-
ness to an age of majority—however develop-
mentally arbitrary such an age might seem—this
author believes the patient would likely be al-
lowed to refuse re-transplantation.

The reality may be that the scarcity of or-
gans and fears of how “good” a candidate she
might be would drive (even subconsciously) the
transplant team’s approach; too, it may be that
those who would argue for treatment over C.M.’s
refusal see, in her grandmother, a surrogate who
would “side” with them (leading to a decision
around incapacity). A more honest, respectful,
and legally thoughtful approach would deal
with these motivating factors, through sharing
with the patient concerns over her treatment,
what’s involved, what consequences emanate
from her decisions, how current decisions may
connect—or not—from her earlier decisions, the
value in having supports in making decisions,
et cetera. Shared decision making in this situa-
tion, this author would argue, should allow for
dialogue with C.M. and her grandmother—to the
extent that her grandmother can be involved and
the patient can be encouraged to open up to
supports in decision making. This approach
would recognize the value that many of us place
in support systems, especially for adolescents
who are developing and testing abilities to de-
fine self and to recognize the strengths and limi-
tations of medicine in helping achieve a
“healthy” self. For C.M., this may require a bit
of time (to the extent there is any) for drug treat-
ment and/or counseling to ensure her capacity
is strengthened as much as possible.

In sum, the law is a rather blunt instrument
when it is invoked in clinical dilemmas such
as this case. It is this author’s belief that key
stakeholders often hide behind “the law” to
explain constraints on decision making that may
not, in fact, exist. It is outside the scope of this
article to argue if this is more the law or the
clinician’s “fault,” or how such situations might

be generally remedied. For our purposes, suf-
fice it to say that the law often does not say what
some think it does (for example, “must” treat
adolescents when life is at stake); nor does it
always apply in situations where some may
believe it does. Rather, the law often crafts space
for context-sensitive—and, for adolescents, de-
velopmentally sensitive—decision making. It
sets up certain expectations and may set bound-
aries within which decisions are to be made;
within those boundaries, as applied in our case,
clinicians have discretion in how they approach
the “mature” (or potentially mature, or matur-
ing) minor. This said, in applying that discre-
tion, clinicians must look to other tools beyond
the law to assess and identify the “authentic”
self’s decisions. To these issues we now turn.

DEVELOPMENTAL/
PHILOSOPHICAL PERSPECTIVE

Cheryl D. Lew

Pediatric healthcare professionals and their
patients are fortunate to be seldom embroiled
in the kind of situation depicted in the case of
C.M. Most commonly, near adult and young
adult patients facing serious and chronic med-
ical conditions enjoy the presence and consid-
erable support of families and friends—that is,
a complex, involved social network, a “tapes-
try” of relationships.11 Most frequently if there
is moral distress within the clinical encounter,
there are “interested parties” or “stakeholders”
on all sides and within each group—the health-
care team versus the patient/family unit, and
within both the healthcare team and patient/
family unit. For most pediatricians, this means
at least the possibility and often the necessity
of conversation—at first contentious, but then
eventually, perhaps, consensus. Clinical ethi-
cists and ethics committees may be helpful to
the various stakeholders in identifying the is-
sues and achieving consensus.

Well, those are the typical scenarios in chil-
dren’s hospitals these days. And such a scenario
might have played out with the case of C.M.,
had there been an adult family member or mem-
bers available, and also had C.M. appeared to
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be willing to engage with the healthcare team.
When a patient like C.M., who apparently has
no “tapestry”12 of relationships, comes along,
considerable angst and internal conflict arise
within each professional—and often among pro-
fessionals—about what to do, because there may
be a perception that there is no “responsible
party” who can make decisions on C.M.’s be-
half. Even in the absence of a “responsible”
adult (here defined as someone age 18 years or
older), there would have been the opportunity
to converse productively with C.M. had she not
seemed to withdraw from that conversation.
With both the patient and her family “missing
in action” then, the healthcare team members
are in a quandary about what their professional
obligations are, and to whom those obligations
should be directed: to C.M. primarily, to C.M.’s
grandmother, to that pervasive but ambiguous
entity known as our “society.” What about the
issue of her being less than the “legal age” of
self-determination? Would it have been appro-
priate to seek court supervision immediately?
Or, how much prerogative ought to be given to
a “near adult” patient? Is it justified to allow a
17-and-one-half-year-old complete liberty to
decide her own health future? Should the legal
thresholds described by Amy Campbell, above,
be administered strictly and without exception?

Is personal autonomy a capability that only
becomes valid on one’s 18th birthday? I would
submit that it is not, and that a far more nu-
anced understanding of the place of autonomy,
as well as its relationship to agency in the tran-
sition from childhood to adulthood, could al-
low healthcare professionals to evaluate more
effectively the changing agency of their troubled
adolescent patients.

The ideal exercise of autonomy requires
decisions and actions on one’s own behalf that
reflect deeply held internal values and personal
life goals that are consistent over time. The per-
sistence and consistency of personal values and
life goals over time contribute to the notion of
the authenticity of an individual’s pattern of
decision making.13

This autonomous ideal in mind, why do
adolescents make the decisions they do? There
is considerable recent work on this phenom-

enon, particularly in the context of “risk-tak-
ing” behaviors.14 The common view among
healthcare providers is that adolescents exhibit
cognitive analytical capacity, but without the
“emotional” maturity to temper decision mak-
ing. Therefore, the usual conclusion is that ado-
lescents do not make good decisions about their
own healthcare. However, there are ample older
observations supporting the notion that adoles-
cents experiencing chronic and severe life-
threatening illness develop insight and ability
to make self-determination decisions similar to
that of adults.15 Therefore, we could surmise the
possibility that our 17-year-old has developed
morally recognizable decisional capacity before
she has made the formal legal transition into
adulthood—a matter of a few months. It follows
then that one could expect C.M. to have devel-
oped some different insight into the “burden”
of her chronic illness, and the “burden” of the
treatment that is not shared by the members of
the healthcare team, or even her remaining fam-
ily member, thus giving her a greater claim to
the prerogative of either accepting or foregoing
present and future treatment.

C.M. has seemingly demonstrated behaviors
and decisions about her healthcare and lifestyle
that are counter to her own best interest for a
high quality of life in the future. Should the
adolescent whose decision(s) appear to be in
conflict with her own best interest be afforded
more or less prerogative? In a recent debate
about whether late adolescents ought to be al-
lowed to forego life-sustaining, if not curative,
medical treatment, Lainie Friedman Ross argued
that adolescents’ refusals of treatment for life-
threatening illnesses (even when parents sup-
port the refusal) ought to be overridden when
the proposed treatment is highly efficacious, in
order to avoid foreclosing the opportunity for
the future adult to exercise her full and mature
capacities for “reasoned” decision making.16

Ross does not address the condition of a rea-
sonably (but not highly) efficacious treatment
like renal transplantation, which carries a sig-
nificant maintenance burden. Accepting a trans-
planted organ is not curative, but rather is a trad-
ing of the disease of chronic renal failure for
the disease of transplant recipient. In C.M.’s
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case, there is no parent present to either sup-
port or challenge C.M.’s de facto foregoing of
“life-sustaining treatment.” Does that matter? If
the dying grandmother had been present or had
made clear in some way her views about how
her granddaughter’s treatment should proceed,
would the healthcare team have felt obliged to
give greater weight to the grandmother’s opin-
ion if it conflicted with that of C.M.?

Perhaps the pathway of conceptual “least
resistance” for the healthcare team in dealing
with our 17-year-old young woman is to assume
that she is simply behaving as an “irresponsible”
drug-addicted teenager and enforce compliance
through legal means with medical treatment for
her chronic renal failure: aggressive manage-
ment of organ rejection, resumption of dialysis
if necessary, a strict dietary and medication regi-
men, and establishment of family court juris-
diction given the grandmother’s own health cri-
sis. I say conceptual, because actual implemen-
tation of such control over a 17-year-old who
retains any ability to resist is a fruitless exer-
cise. The behavior of very much younger chil-
dren can, in practical terms, be constrained in
ways that are not feasible for adolescents, short
of imprisonment or heavy sedation.

An alternative and more satisfactory ap-
proach for the healthcare team would be to ex-
amine the young woman’s greater social con-
text; that is, who she is, and who her grand-
mother is, in terms of other family, social rela-
tionship, socioeconomic class, ethnicity, and
cultural contexts. What might have changed,
aside from the grandmother’s cancer, over the
years of treatment for chronic renal failure? A
richer narrative might allow construction of a
truer picture of her person and her identity and
provide a rationale for her actions and deci-
sions.17 Hilde Lindemann has been concerned
with a concept she calls “holding someone in
her identity,” in which, only by developing a
person’s comprehensive biography, can we
make sense of her or his outward expression of
personal values and desired destiny.18 Further,
Lindemann holds that how we view an indi-
vidual may either allow that individual full use
of her or his identity, that is, if we view her or
him to be fully capable of exercising her or his

own autonomy, or may give us license, even sub-
liminally, to constrain that autonomy.19

This young woman was deemed an appro-
priate candidate to receive a new kidney two
years previously. Although she was only 15
years old at the time, transplant teams com-
monly place great weight on the commitment
of adolescents to making the transplant experi-
ence work. So, one can assume that she had an
active role in qualifying to be an organ recipi-
ent. Let’s say she assented for renal transplan-
tation out of consideration for the feelings of
her grandmother. Decisions made by adult in-
dividuals, and adolescents, may have more to
do with respecting the desires of their loved
ones than with satisfying their own personal
wishes.20 If we “hold her in her identity,” that
is, presume that C.M. is the same person she
was two years earlier, then we are obliged to
believe that her current actions derive from the
same core identity. Short of credible evidence
that she has “lost her mind,” we must take as
authentic her current assertion that she no
longer desires to continue with her transplan-
tation illness, nor even to continue with aggres-
sive management of her chronic renal failure
(when her transplant fails completely). What if,
now that her only significant family member is
soon to die, the young woman feels free to refuse
further life-sustaining treatment on her own
behalf? She has lived with chronic renal fail-
ure, knows its burdens, and now knows the
burdens of being a transplant recipient. Should
she not also have the choice of whether or not
to continue?

 For the adolescent patient who is an iden-
tity in growth and transition, it seems particu-
larly important to examine that identity deeply
and comprehensively and to allow her to make
even “unpopular” decisions. Since we accept
decisions for no treatment on behalf of adults
in similar circumstances, we certainly ought to
confer the same respect to adolescents, if their
stories make coherent their actions.

CASE CONCLUSION

Attempts to contact C.M.’s grandmother were unsuccess-
ful that evening. The transplant team consulted the hospital
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ethics committee, who planned a full evaluation for the fol-
lowing day. Sadly, sometime early that morning, C.M. ran away.
Attempts to contact her were unsuccessful and she was again
lost to follow up.

SUMMARY

The number of complex ethical issues in-
volved in this case almost make it seem artifi-
cially constructed. Would that it were so; un-
fortunately, this young woman in all of her com-
plexity and this situation were quite real. Space
constrains us from adequately addressing the
many facets of this case, but at its heart lies a
question about what it means to make authen-
tic decisions—and the amount of latitude our
society is willing to give individuals who make
decisions we consider to be foolish, self-destruc-
tive, or wasteful. Can an adolescent, especially
one with a chronic illness, make authentic de-
cisions? Both Amy Campbell and Cheryl Lew
have presented evidence that this is often—al-
though not always—the case. What about pati-
ents with substance addiction? Ongoing neuro-
biological research and fervent ethical debates
are struggling to define whether addicts can be
held responsible for their behavior, or whether
addiction restricts autonomy enough to warrant
compulsory therapy.21 This still-developing
field has yet to examine how, or if, addiction
affects medical decision making. What about
depression? There is some good evidence to
suggest that patients with major depression have
diminished cognitive functioning in several
realms that are important to informed decision
making, and the potential impact of depression
on our patient’s thinking ought to be carefully
assessed.22 But as Lew makes clear, determin-
ing whether or not C.M. is making an authentic
decision can only be done by taking the time to
understand her in the context of her life story.
This richer narrative would be enhanced by any
insight her grandmother could have contributed
and complemented by psychiatric and neuro-
cognitive assessment. The challenge for the
healthcare team then lies either in accepting
C.M.’s choice, despite its tragic consequences,
or, if she is found to be truly impaired, in find-
ing appropriate and respectful ways to constrain

her behavior (pragmatically difficult, perhaps
impossible) and treat both her medical and psy-
chiatric disease.

Tragically, the time necessary to achieve that
level of understanding of C.M. was cut short,
leaving us with lingering questions about the
motivations prompting her decision to leave.
One wonders whether this could have been pre-
vented, whether the healthcare team ought to
have been more involved in C.M.’s life after her
transplant, or if the psychiatrist ought to have
had a higher level of concern that night. Health-
care providers are accustomed to dealing with
unwise, self-destructive behavior in adult pati-
ents: “There is only so much we can do,” they
say; “we can’t force her to take care of herself.”
The attitude among pediatric professionals is
vastly different, a tangled web formed by obli-
gations to protect and defend on the part of both
the parent/guardian and the healthcare provider.
What pediatricians (and parents) must remem-
ber, however, is that most children, even those
with chronic medical conditions, grow up and
become adults who must make their own life-
style and healthcare decisions. As a specialty,
transitional medicine is still in its infancy, but
its fundamental tenet is that “transition” begins
at the time of diagnosis, by educating and em-
powering children (in stages appropriate to their
development) to understand their disease and
care for themselves. This difficult case suggests
that a crucial aspect of that process ought to
involve exploring and understanding a child’s
identity as a person, and not only as a pediatric
patient.

MASKING OF THE CASE

All of the details in the narrative of C.M. that
might identify any person involved have either been
removed or altered so that the substance of the is-
sues raised may be presented without infringing
privacy or violating confidentiality.
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ABSTRACT

This commentary on “Her Own Decision: Impairment
and Authenticity in Adolescence” by Campbell, Derrington,
Hester, and Lew1 adds further consideration of obligations
for guardians and physicians of minors who struggle in mak-
ing serious decisions regarding medical treatment.

While considering the ethical, legal, devel-
opmental, and philosophical aspects of C.M.’s
case, the authors of “Her Own Decision: Impair-
ment and Authenticity in Adolescence” raise
several central concerns, but do not clearly de-
lineate a set of obligations for guardians and
physicians.

First, Micah Hester and Cheryl Lew ac-
knowledge the role that adult guardians may
play in decision making, but do not discuss
these adults’ responsibilities to C.M. or the cri-
teria they should use when participating in
medical decision making for a minor. I would
like to consider one set of standards to which
guardians can be held, as well as identify a

theory of autonomy that would support these
standards.

Second, all of the authors acknowledge that
C.M.’s likely drug addiction and depression
should affect whether we grant her decisional
capacity, but do not address any additional ob-
ligations this poses for her physicians. I would
like to explore what obligations medical pro-
fessionals should have when confronted with
patients, either minors or adults, who are re-
fusing care and appear to be depressed.

THE RESPONSIBILITIES OF ADULT
GUARDIANS IN MINOR PATIENTS’

MEDICAL DECISION MAKING

Hester emphasizes the importance of the
involvement of guardians in decision making
for minors, but he does not delineate what stan-
dards they should use when making decisions.
Additionally, only a minimal discussion is of-
fered by Lew of an ethical justification that
would allow a guardian to overrule C.M.’s re-
fusal of treatment. C.M.’s grandmother appears
to be her legal guardian, but she may be too ill
to participate in decisions for C.M.’s care. Ei-
ther if C.M.’s grandmother were to participate
in decision making, or someone else were to be
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granted her role—for example, a guardian ad
litem—it is important to know what responsi-
bility that individual would have to C.M.

For younger children, it is assumed a “best
interest” standard should guide guardians (or
the state) in determining whether treatment
should be provided. Parents are assumed to have
the authority to define a child’s best interest in
light of their understanding of a good life. This
authority is constrained, however, to ensure that
parents meet their child’s basic medical needs.
If parents refuse a highly efficacious medical
treatment for a condition threatening their
child’s health, the courts may overrule the par-
ents’ medical decision by focusing on the child’s
best interest, in general. The parents may be
deemed neglectful, and their parental author-
ity and autonomy may be overridden.

There is disagreement among ethicists about
whether mature minors—older adolescents who
may be treated as an adult for certain deci-
sions—should be allowed to possess decisional
capacity for all medical decisions. Those in fa-
vor of recognizing the decisional capacity of
mature minors state that adolescents know what
is in their best interest, and a parent is no longer
needed to protect their basic needs. There is no
consensus on what the criteria should be for de-
termining whether adolescents can be granted
decisional capacity, and this target may be shift-
ing, as more information becomes available
about adolescents’ behaviors and ability to make
decisions.2 In what may be seen as a departure
from previous practice, there is empirical evi-
dence that some pediatricians would respect a
mature minor’s refusal of treatment over a par-
ent’s request to treat, even in cases of highly
effective treatment.3 However, it still remains
the case that pediatricians are more likely to
allow a refusal when there is agreement between
the mature minor and a parent to forego treat-
ment.4

As Lew briefly mentions, Lainie Ross is op-
posed to allowing adolescents to refuse lifesav-
ing treatment and argues for a constrained pa-
rental autonomy that allows guardians to make
these kinds of decisions for their children, but
within the context of respecting their child.5 For
Ross, to respect a child means first and fore-

most not to harm the child’s basic needs—in
these cases, understood to be the child’s medi-
cal needs. After this requirement is met, guard-
ians are also expected to help their children de-
velop the capacity for autonomy that they will
exercise as adults. This includes respecting chil-
dren’s current projects and goals, but not to the
same degree as if they were already adults. One
justification provided for overriding adoles-
cents’ refusal for life-sustaining treatment is to
give them an opportunity to develop long-term
autonomy. Ross emphasizes that adolescents
lack worldly experience and often still need to
develop habits, such as self-control, before ex-
ercising their capacity for autonomy indepen-
dently.

Lew acknowledges that adolescents may
lack the emotional maturity to make sound de-
cisions, even if they possess the analytic capa-
bility. If one adopts a relational understanding
of autonomy, which emphasizes the role of third
parties in the development of adolescents’ ca-
pacity for autonomy and the prevention of the
degradation of their capacity for autonomy,6 the
role of parents to engage their children in dis-
cussions about these decisions is essential and
offers children the opportunity to exercise their
burgeoning skills. While parents have this re-
sponsibility to ensure their child’s medical
needs are met, their ability to override an
adolescent’s refusal diminishes significantly if
the treatment is less efficacious or the outcome
of treatment is less clear. While C.M.’s case does
not discuss how effective chemotherapy would
be in preventing rejection of the transplanted
kidney, it is presumed that dialysis is the alter-
native, and one or the other treatment is essen-
tial to preserve C.M.’s life.

If C.M.’s guardian would be granted the au-
thority to override C.M.’s decision, it must be
within the context of supporting C.M.’s capaci-
ties for autonomy more generally, and thereby
respecting her. This would include, as Hester
and Lew allude, a discussion with C.M. about
her experience as a transplant patient and how
treatment would allow her to reach other goals
in the future—assuming she is able to imagine
future goals. Lew acknowledges that C.M. has
unique insight into the challenges of post-trans-
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plant care, and therefore her guardian is par-
ticularly responsible to learn from her about the
burdens of continued management when assess-
ing her medical needs. Foregoing these consid-
erations would fail to meet the criteria of re-
specting C.M. and promoting her autonomy.

CONCRETIZED EMOTIONS AND THE
RESPONSIBILITY OF PHYSICIANS

TO BE EMPATHETIC

In contrast to adolescents like C.M., those
above the age of majority are presumed to be
able to make medical decisions for themselves,
assuming they possess decision-making capac-
ity. Amy Campbell describes capacity as a mini-
mal requirement in which the patient under-
stands the prognosis or disease, appreciates the
consequences (in the case of C.M., rejection of
her transplanted kidney leading to lifelong di-
alysis or death), and can reason through options
and can communicate a voluntary choice. While
our intuition may question whether a person
with depression should be allowed to make life-
threatening decisions for her- or himself, tradi-
tionally depression has not qualified as suffi-
cient reason to override a person’s decision-
making capacity if he or she meets the other
criteria. However, Jodi Halpern offers an account
of autonomous decision making that requires
an individual to be able to continue to both
imagine her- or himself in new futures, even in
the face of loss.7 Often depression creates a “con-
cretized” emotional state in which individuals’
“suffering may impair people’s self-efficacy as
well as their ability to imagine goals for the fu-
ture.”8 If we acknowledge that these two com-
ponents are essential for exercising autonomy,
then depressed individuals who are unable to
imagine possible futures and weigh and balance
the risks of non-treatment as they apply to their
own life may not be exercising their capacity
for autonomy.

Even those who would grant mature minors
like C.M. the ability to refuse treatment may be
hesitant to grant that authority to C.M., due to
her depression. I would like to argue that her
depression raises another set of obligations for
her physicians, which must be met before fol-

lowing through with her request, even if she
were 18. By stating that only crystal meth makes
her feel good and that she is indifferent to los-
ing her kidney or dying, C.M. demonstrates that
she may be in such a “concretized” emotional
state and therefore temporarily irrational.

In these circumstances, physicians have a
responsibility to engage C.M. empathetically
and attempt to understand her emotional expe-
rience. Halpern argues for a new conception of
empathy that requires discerning the emotion-
al aspects of patients’ experiences, both to de-
rive an accurate diagnosis and to help patients
regain psychological autonomy by helping them
to process challenging emotional information.9

Grounded in an understanding of deliberation
as a socially situated emotional reasoning, un-
der this approach it is not only acceptable for
patients to engage with others—including phy-
sicians—in their reasoning, but it is beneficial.
When physicians take a detached approach of
noninterference in patients’ decision making,
they are inadequately meeting their responsi-
bilities. Physicians can offer to a patient like
C.M. the sense that she is not alone in her expe-
rience of suffering, as well as help her believe
that she can be effective in the world, increas-
ing the possibility that she will regain a sense
of self-efficacy. By engaging empathetically with
a patient like C.M., the goal is to re-engage her
own curiosity about her imagined futures, even
ones that may not include her grandmother. A
decision to forego treatment can and should be
respected by physicians, but only after engag-
ing empathetically with the patient to ensure
that the reasoning process by which she reached
that decision was not impaired by an emotion-
al state limiting her capacity to envision her
future.

CONCLUSION

There is no consensus on whether it is ac-
ceptable to allow mature minors to refuse treat-
ment over the objections of a parent or a medi-
cal team when the treatment has high efficacy.
However, for mature minors and adults, Halpern
has offered a compelling reason why physicians
have an obligation to engage empathetically
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with patients, to identify the true experience
leading to their decisions and to empower their
autonomy. If patients are paralyzed by emotion-
al states like depression, physicians have addi-
tional obligations to aid patients in regaining a
sense of self-efficacy before carrying out their
wishes to forego treatment.
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Exemplary Cases

Intraoperative Conversion to Open
Technique: Is Informed Consent Implied?

Chirag B. Patel and Davide Cattano

ABSTRACT

This case raises issues regarding the anesthesia and
surgical components of preoperative informed consent and
the differing views of anesthesiologists and surgeons with
regards to informed consent, in the context of conversion to
open surgery from a minimally invasive approach.

INTRODUCTION

True informed consent implies a process
wherein patients who are capable of making de-
cisions in their own best interest agree to
therapy after considering the risks and benefits
associated with undergoing the therapy, not un-
dergoing the therapy, or undergoing alternative
therapies. In the context of surgery requiring an-
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esthesia, patients’ consent must be obtained for
the surgical procedure as well as the adminis-
tration of anesthesia. Consent tends to be docu-
mented in separate sections of the same form.
In the operating room, surgeons and anesthesi-
ologists must consult with each other and agree
on the best anesthesia regimen to maximize ben-
efit for patients and reduce risk. However, re-
search indicates that anesthesiologists and sur-
geons differ in their perspectives on informed
consent regarding the disclosure of risks, based
on their incidence.1

We present and discuss a case that raises
the issue of the need for explicit patient con-
sent should conversion to a different operative
technique become indicated during surgery.
When more than one physician is responsible
for a procedure (for example, anesthesiologists
and surgeons in an operating room), each is in-
volved in his or her respective consent process.
The limitations of the anesthesia component of
preoperative consent forms have previously
been reviewed.2 Although this case reaffirms
that much of the consent process is left to per-
sonal communication between physicians and
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patients, it illustrates how a lack of explicit de-
tail in the surgery component of the preopera-
tive consent form can cause uncertainty in in-
traoperative decision making. This could be ad-
dressed by a better informed consent process.

CASE

A 63-year-old female with a primary diagnosis of diver-
ticulosis [small out pouchings of the lining of the large intes-
tine that can become inflamed or infected] was scheduled
for laparoscopic sigmoidectomy [removal of all or part of the
terminal section of the large intestine, using minimally inva-
sive surgery] under general anesthesia. Her medical history
was unremarkable, and her surgical history consisted of to-
tal abdominal hysterectomy and laparoscopic cholecystec-
tomy [surgical removal of the gallbladder]. Prior to the sur-
gery, the surgeon was optimistic about the patient’s opera-
tive outcome.

After obtaining informed consent from the patient, the
patient was positioned on the operating table and anesthe-
tized. Approximately two hours into the operation, the sur-
geon encountered adhesions that made the laparoscopic
approach difficult to complete and decided to convert to an
open technique [that is, non-minimally invasive surgery that
includes cutting a larger incision into the skin and tissue]. At
this time, the attending anesthesiologist glanced at the pati-
ent’s chart and noticed that she had not explicitly consented
to open technique. The anesthesiologist consulted with the
surgeon regarding how to proceed, and suggested that the
family be asked to provide consent on the patient’s behalf,
as opposed to the alternative of ending the operation and
rescheduling the patient to complete the procedure using
open technique.

The surgeon indicated that he believed that consent to
proceed via an open approach was implied in the patient’s
original consent to undergo laparoscopic surgery. To reduce
confusion in the operating room, the anesthesiologist agreed
with the surgeon and proceeded without notifying the pati-
ent’s family. Five hours into the operation, a new attending
anesthesiologist relieved the first one, after hearing the rea-
sons for converting to open surgery.

As the operation proceeded, the estimated blood loss
was 1500 cc, and the urinary bladder was injured and re-
paired. Seven hours into the operation, a third and final at-
tending anesthesiologist was informed that the surgery would
last for three additional hours and began to monitor the pa-
tient. The operation was completed without further compli-
cation.

DISCUSSION

This case raises issues regarding true in-
formed consent and differing views between
anesthesiologists and surgeons with regards to
informed consent. In addition, some have ar-
gued that a patient’s ability to consent to the
surgical portion of a preoperative consent form
does not imply a capacity to provide consent
on the anesthesia portion.3 Previous studies re-
port that patients prefer to receive information
about their surgery (for example, risks, alterna-
tives, and so on) from the surgeon,4 and prefer
to provide final consent upon admission.5

Informed consent is an important form of
protection for patients that enables them to re-
main in control of their medical treatment, yet
there has been skepticism about its success from
the beginning. There have been anecdotal re-
ports that some physicians say that they do not
take informed consent seriously, because their
patients almost always agree with their treat-
ment recommendations. If these reports are ac-
curate, this might serve as a warning sign, as
patients are much too diverse to always agree
to the same treatment plan for the same indica-
tion.6 In one surgical trial, for instance, the di-
versity of patients’ preferences was a factor that
prevented randomization.7 One subgroup of pa-
tients may choose watchful waiting over aggres-
sive surgery, but another may specifically
choose a minimally invasive procedure for its
benefits (for example, smaller scar size and re-
duced post-operative pain),8 and they would not
want that surgical technique to be converted to
an open approach. Even when patients do agree
with their physicians’ recommendation, it is
better for patients to be fully informed and fully
prepared. For example, if a procedure carries a
0.1 percent (or even 0.01 percent) risk of mor-
tality, patients should be made aware of this risk
in advance.9

The risk of amputation should be discussed
in advance, as there will always be a subgroup
of patients who would choose to die with all of
their limbs than to have an amputation, even if
it were necessary for their survival.10 Yet this
happens, most often in cardiovascular proce-
dures requiring grafts for diabetic patients. Pa-
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tients should not “wake up” to disturbing and
totally unanticipated news when it could have
been avoided by a more complete consent pro-
cess. Similar disclosures should be made when
there is a risk of “pump head” [neurocognitive
impairment after cardiopulmonary bypass sur-
gery], stroke, and similar outcomes. In these
cases, the potential need for a long rehabilita-
tion, whether physical therapy or neuro-reha-
bilitation, should be included as a risk, and its
meaning and likelihood explained.

In general, it is best to discard the notion of
implied consent. Specifying and inquiring about
patients’ preferences regarding treatment op-
tions and their respective possible sequelae (for
example, conversion during surgery) is prefer-
able to a “general surgical consent.” Without this
added level of detail, it is not possible for a phy-
sician to decipher what is (or is not) implied by
a patient’s consent to treatment. Minimally in-
vasive surgical procedures almost always carry
some risk of being converted to open surgical
procedure, based on numerous factors (for ex-
ample, a patient’s past surgical history, indica-
tion for surgery, the surgeon’s experience).

If surgeons believe they must be allowed to
make a decision based on their expert judgment
regarding the necessity for converting to open
technique, then it would be appropriate for them
to refuse to operate when patients have indi-
cated they do not wish their minimally inva-
sive procedure to be converted to an open ap-
proach. No matter how small the possibility of
this occurrence, it is insufficient to justify (1)
not mentioning the possibility of conversion to
patients and (2) not asking for patients’ explicit
consent or rejection of this possible intraopera-
tive modification.

In this case, post-operatively, upon further
inspection, it was noted that the surgery sec-
tion of the consent form the patient had signed
(see figure 1) contained two sentences relating
to unanticipated procedures and authorization
of the surgeon to use his or her professional
judgment in such cases. However, unlike other
sections that require additional patient initial-
ing (that is, consent to the use of blood and blood
products, and consent to having photographs
or videos taken of the procedure for teaching

purposes), the section relating to unanticipated
intraoperative procedures does not.

Furthermore, the anesthesia portion of the
preoperative consent form was more thorough
in regards to the risks and hazards of anesthe-
sia. Cross-sectional data (across an array of hos-
pital preoperative consent documents) regard-
ing explicit consent for intraoperative conver-
sion has not been reported. Because the anes-
thesia and surgery consents are part of the same
preoperative consent form, they should be com-
parably thorough.11 Thus, to decrease uncer-
tainty, it would be valuable for the surgical con-
tingency portion of the preoperative informed
consent document to require patient initialing
to verify whether (or not) the patient’s primary
aim is to have the surgical procedure completed
in a manner deemed most suitable in the ex-
pert judgment of the surgeon during the opera-
tion, or the patient would prefer to be awak-
ened to reconsider the options if the minimally
invasive procedure cannot be completed.

In a study of 50 patients undergoing otolar-
yngologic [ear, nose, and throat] surgery, the sub-
jects were surveyed within three months post-
operatively regarding what they wanted to know
during the informed consent process.12 Poten-
tial factors that patients worried about before
the operation included “the operation being suc-
cessful” (52 percent), “the anaesthetic” (28 per-
cent), “not waking up” (24 percent), and “com-
plications of the operation” (16 percent).13 In a
study of 732 female patients undergoing obstet-
rical or gynecologic surgery, the subjects were
surveyed less than one month preoperatively
regarding written consent.14 In regards to sign-
ing a preoperative consent form, the respon-
dents thought they had agreed “to exactly what
was on the form” (75 percent), “that the doctor
may do something different from what was on
the form if he/she thinks it is best for me” (50
percent), “that the doctor cannot do anything
different from what was on the form unless it is
life saving” (56 percent), “that I understood what
was going to happen” (86 percent), and “that I
understood that there are risks involved in hav-
ing the operation” (82 percent).15 Respectively,
these studies indicate that while the foremost
concern of patients undergoing surgery was the
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Figure 1. This form contains the anesthesia and surgical components of the preoperative consent form. The portion pertain-
ing to intraoperative conversion and use of surgeon’s professional judgment does not require additional patient initialing.

success of the surgery, and that at least half of
the patients believed that the surgeon might
have done something different from what was
described in the preoperative consent form,
there was still so much variation in understand-
ing that patients, surgeons, and anesthesiolo-
gists would all be better served if the consent
forms were more explicit, and left less “im-
plied.” Even when the surgeon believes that
changing technique could be life saving, it
would be better to know that the patient en-
dorses that goal. After all, there are patients who

choose palliative surgery and may decline a
more extensive procedure that will require they
spend the rest of their life recovering.

In short, a physician should never enter a
discussion of informed consent with the atti-
tude that obtaining consent is a success and that
the converse is a failure. Instead, the attitude
should be that a physician is educating a pa-
tient. If, occasionally, a patient refuses a proce-
dure, that should be taken as a sign of success-
ful education. When a physician understands
that a patient’s refusal of a treatment option is
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not a rejection of the physician, accepts the de-
cision gracefully, and leaves the door open for
the patient to have a change of mind, then the
patient will develop a greater level of trust in
the physician than if the patient felt coerced into
an agreement about which he or she still har-
bored doubts.

From a liability perspective, effective com-
munication has been found to be a determinis-
tic factor in patients’ taking legal action in re-
sponse to medical errors. Such communication
differs from previously reported communication
breakdowns in surgery (for example, miscount-
ing surgical equipment, inadequate trainee su-
pervision, and the like) that compromise pati-
ents’ outcomes.16 One of the studies reports no
significant difference in the incidence of “un-
expected change in the procedure” between
cases with and without errors in operative tech-
nique (25 percent and 15 percent, respec-
tively).17 Although poor physician-patient com-
munication has been implicated in the propen-
sity for patients to undertake legal action against
physicians, when patients were asked, “once the
original incident had occurred could anything
have been done which would have meant you
did not feel the need to take legal action?” 41.4
percent who were in the process of taking legal
action responded affirmatively.18 Among those,
16.0 percent stated that, had the treatment been
corrected at the time, litigation might have been
prevented.19

In late 2009, the federal Centers for Medi-
care & Medicaid Services released updated guid-
ance to hospitals regarding the provision of an-
esthesia services, mandating pre- and post-an-
esthesia evaluations by “someone qualified to
administer anesthesia.”20 It is important to note
that additional laws regarding medical liability
vary from state to state. Physicians are encour-
aged to familiarize themselves with the relevant
policies of the medical board in their state. For
example, according to the “Texas Medical Board
Rules,”

Informed consent for the planned anesthetic
intervention shall be obtained from the pa-
tient/legal guardian and maintained as part
of the medical record. The consent must in-
clude explanation of the technique, ex-

pected results, and potential risks/compli-
cations. Appropriate pre-anesthesia diagnos-
tic testing and consults shall be obtained per
indications and assessment findings. Pre-
anesthetic diagnostic testing and specialist
consultation should be obtained as indicated
by the pre-anesthetic evaluation by the an-
esthesiologist or suggested by the nurse
anesthetist’s pre-anesthetic assessment as re-
viewed by the surgeon. If responsibility for
a patient’s care is to be shared with other
physicians or non-physician anesthesia pro-
viders, this arrangement should be ex-
plained to the patient.21

Our institution recently released its updated
disclosure and consent form for analgesic and/
or perioperative analgesia (see figure 2).

One study of 2,813 patients reports a con-
version rate to open technique from an initial
laparoscopic-assisted approach for diverticular
disease of 11.8 percent,22 and 29 to 36 percent
for fistulating disease [a fistula is an abnormal
duct or passage resulting from injury, disease,
or congenital disorder that connects an abscess,
cavity, or hollow organ to the body surface or to
another hollow organ].23 Yet intraoperative con-
version from one surgical technique to another
has not been explicitly discussed in regards to
the ethics of informed surgical consent.24

Inter-surgeon disparities in the disclosure of
risk have been previously highlighted, such as
in the context of laparoscopic-assisted chole-
cystectomy [surgical removal of the gallblad-
der].25 Differences in anesthesiologists’ and sur-
geons’ perspectives towards disclosure of risk
as part of the informed consent process have
been reported: in a study comparing attitudes
of anesthesiologists and surgeons towards in-
formed consent, when asked if “additional pro-
cedures that are likely to be necessary” should
be explained to patients during the process of
consent, 70 percent of anesthesiologists and 56
percent of surgeons agreed, and 7 percent of an-
esthesiologists and 0 percent of surgeons dis-
agreed.26 However, this study did not specifi-
cally address intraoperative conversion of tech-
nique. Other reports have discussed the poten-
tial value of separate preoperative consent forms
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addressing the anesthetic and surgical aspects
of an operation.27 Given that informed consent
is more than mere paperwork,28 enhanced an-
esthesiologist-surgeon communication is war-
ranted regarding the disclosure to a patient of
unexpected yet foreseeable outcomes such as
intraoperative conversion. Practical issues such
as operating room safety checklists and control
protocols may also contribute to this larger ob-
jective.

In discussions with patients, anesthesiolo-
gists might first introduce themselves and their
role in the surgery, that is, that the complexity
of any modern surgery means that there are in-
variably at least two attending physicians in the
operating room. On the day of surgery, the role
of an anesthesiologist begins prior to the role of
the surgeon, and the anesthesiologist has an im-
portant role in making sure that the patient’s
decisions regarding code status is respected, for

Figure 2. This form contains the newest version (January 2012) of our institution’s disclosure for anesthesia and/or perioper-
ative analgesia.
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example. Physicians should see the education
of the patient and obtaining informed consent
as part of their role, to ensure that they under-
stand what the patient wants done—and if there
is anything the patient does not want done. This
interaction between anesthesiologists and the
patient should help put the patient’s mind at
ease and benefit the patient in the long run—
the ultimate ethical goal of the informed con-
sent process.

In conclusion, an acceptable intraoperative
conversion rate is expected in complicated cases
and during early adoption of innovative surgi-
cal techniques. Because the anesthesia and sur-
gery components of informed consent usually
appear on a single form, it is important that the
disclosure of respective risks is comparable in
order to improve informed patient consent.
Given this, it is recommended that the possi-
bility of conversion be mentioned to patients
during the process of informed consent for mini-
mally invasive surgery, and furthermore, that it
be explicitly mentioned in preoperative consent
forms.

MASKING OF THE CASE

All details related in this case that might iden-
tify any person involved have either been removed
or altered so that the substance of the issues raised
may be presented without infringing privacy or vio-
lating confidentiality.
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Anesthesiological Ethics: Can Informed
Consent Be Implied?

Jeffrey P. Spike

ABSTRACT

Surgical ethics is a well-recognized field in clinical eth-
ics, distinct from medical ethics. It includes at least a dozen
important issues common to surgery that do not exist in in-
ternal medicine simply because of the differences in their
practices. But until now there has been a tendency to in-
clude ethical issues of anesthesiology as a part of surgical
ethics. This may mask the importance of ethical issues in
anesthesiology, and even help perpetuate an unfortunate
view that surgeons are “captain of the ship” in the operating
theater (leaving anesthesiologists in a subservient role).

We will have a better ethical understanding if we see
surgery and anesthesia as two equal partners, ethically as
well as in terms of patient care. Informed consent is one
such issue, but it is not limited to that. Even on the topic of
what type of anesthesia to use, anesthesiologists have of-
ten felt subsumed to the surgeon’s preferences. This com-
mentary takes the case study and uses it as a exemplar for
this very claim: it is time to give due recognition for a new
field in clinical ethics, ethics in anesthesia.

Surgical ethics is an important subject, and
not the same as medical ethics. There are at least
a dozen issues in surgery that are different
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enough from medicine that surgical ethics de-
serves recognition as a subspecialty of clinical
ethics, and there are now books on surgical eth-
ics and chapters on ethics in surgical texts.1 The
case by Patel and Cattano2 is a useful reminder
of the easily overlooked importance of clinical
ethics for anesthesiologists, which overlaps with
surgical ethics.

Other fields of medicine have important,
unique aspects. Thus the suggestion that obstet-
rics may involve “two patients,” one inside the
other, can help explain the ethical complexity
of the field. (This is not to imply the “two pati-
ents” are of equal importance, or have an equal
say; it is simply an explanation of why inter-
nists typically deal with one less level of com-
plexity.) And the notion that pediatrics involves
parents as well as children in the decision-mak-
ing process explains its additional complexity.

In surgery, rather than two patients or two
decision makers, we have two physicians: the
surgeon and the anesthesiologist. What these
examples have in common is that the usual
model of a doctor-patient relationship, involv-
ing one doctor and one patient, is inadequate
for normal, everyday situations in each field.

The case by Patel and Cattano is ethically
important not because it is unusual, exotic, or
new, but because it is common. Important ethi-
cal issues are often invisible to us when they
have become accepted as everyday occurrences.
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It is harder to see what is wrong when some-
thing is so widely practiced; indeed, speaking
up about it risks sounding naïve. Thus, for ex-
ample, the use of general surgical consent forms
that are interpreted as giving “implied consent”
to whatever the surgeon thinks is necessary as
the surgery progresses is very common, and
gives far more latitude to surgeons than one
finds in most medical consent forms.

Furthermore, the respective roles of the sur-
geon and the anesthesiologist are not clear in
getting a patient’s consent. Should one of the
two attendings be allowed to get consent for the
responsibilities of both? If that is a common
practice, should it usually be the anesthesiolo-
gist who tells the patient about the surgery and
its risks, or should it be the surgeon who tells
the patient about the anesthesia and its risks?
Are there risks in each case of doing a better job
with your own concerns, and being less com-
plete in covering the others’ concerns?

The most likely explanation for having one
consent form and letting one person talk to the
patient is efficiency. One attending is spared
having to talk to the patient prior to surgery.
But ethically this cannot be an adequate justifi-
cation. If each attending can give helpful infor-
mation that the other cannot (to the same de-
gree of precision or clarity), then having both
talk to the patient should be the standard of care.
For example, it is often reported that a patient
comes in for surgery with low red blood cell
counts, and ends up needing a transfusion.
Could that have been avoided by taking daily
iron supplements for the weeks between sched-
uling the surgery and the date of surgery?

Also, if one attending is to be privileged,
there is no reason we must pick the surgeon.
Surgeons and anesthesiologists have a unique
relationship in the medical world, and there is
no a priori reason that one should have greater
authority than the other. In some other coun-
tries, it is often the anesthesiologist who is seen
as “the captain of the ship” during a surgery,
and the surgeon is more the technician. At the
very least, there appears to be justification to
require both to see the patient before surgery.

Conversion from a laparoscopic to an open
surgical technique (that is, where one must open

up the full surgical field with a large incision
in order to be able to visualize and touch the
involved structures) is becoming ever more
common as more surgeries initially attempt to
use a difficult, minimally invasive procedure
first (now, increasingly, using robotic surgery).
Thus more surgeries will need to consider con-
verting to the more invasive traditional surgery
while the patient is under anesthesia. This is,
in many ways, just another example of how
medical progress leads to a new ethical issue in
need of analysis and discussion.

In these cases, an explanation for letting
there be one ultimate decision maker might be
that the patient is incapacitated when decisions
must be made, and so cannot act as the final
arbiter if there is a disagreement between the
two attendings. But clearly this only is an indi-
cation for better advance planning; discussing
with the patient preoperatively any scenarios
that occur with sufficient regularity. We might
propose, minimally, getting explicit consent (or
refusal) for events with more than a 5 percent
probability.  This prior consent could be for ei-
ther serious events with potential to cause life-
long disabilities, or simply events requiring
much longer general anesthesia.  (The latter
might be more controversial, but if a patient is
on a heart-lung bypass that means a greater risk
of “pump head,” that is, mental disability that
is an indirect result of the anesthesia.)

There are other situations in which the in-
put of the anesthesiologist should not be hid-
den behind the surgical drapes. There have, for
example, been many innovations in “regional
anesthesia” where a “block” of one region of
the body makes surgery possible while the pa-
tient remains conscious. Not all anesthesiolo-
gists are equally well trained for such blocks,
nor are all surgeons equally comfortable work-
ing with the patient awake. But informed con-
sent requires that the patient should at least be
informed of all of the reasonable options.

If a surgery can be done with regional anes-
thesia, then a patient should know of that op-
tion, even if the surgeon would rather not per-
form the surgery. It should be the option for a
well-informed patient to find a different anes-
thesiologist or a different surgeon in such cases,
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as  techniques such as minimally invasive sur-
geries can offer distinct advantages to a patient,
such as length and difficulty of recovery and
rehabilitation.

CONCLUSIONS

There may be no more important ethical
doctrine than informed consent. It has been the
centerpiece of American health law for nearly
100 years, having been firmly established in
importance in the Schloendorff case in 1914,
when Justice Benjamin Cardozo wrote, “Every
human being of adult years and sound mind
has a right to determine what shall be done with
his own body.”3 Much of medical ethics of the
intervening century can be seen as interpreta-
tions of this succinct statement. It is the legal
buttress for the principle of autonomy, yet also
makes clear the responsibilities of the physi-
cian; thus it can equally be seen as the progeni-
tor of a joint decision-making model. Properly
exercising this responsibility is an important
ethical duty of every physician.

Thus, for example, in the setting of the in-
tensive care unit, where most ethics consults
tend to occur, it has become common of late to
require consent for blood transfusion. This is
in part because we have realized that blood
transfusion carries more risk than was known
10 or 20 years ago. But it is also because ethics
has worked its way deeper into medical prac-
tice, and the idea that the physician knows best,
and does not need the patient’s consent, has
slowly loosened its hold, first in general prac-
tice, then in hospital practice, and now—I
would hold—in surgical practice.

Not long ago we were content to let a vague
“general consent” or “implied consent” cover
many aspects of care throughout the periopera-
tive period, and possibly for days post-op (so
long as a patient was in the post-anesthesia care
unit, for example). Perhaps we assumed that the
care team knew what patients wanted, or per-
haps it was assumed that patients were obligated
by surgical consent to continue treatment. But,
as the great Felix Unger (of Odd Couple fame)
said, “When you ‘assume’ you make an ‘ass’ out
of ‘u’ and ‘me’.” (Some ascribe this to Oscar
Wilde, but I have yet to find that reference.)

We are becoming less comfortable making
assumptions that we know what patients want,
and that is good, for not all patients want the
same thing, and there is no way to know other
than to ask. Similarly, unless a Ulysses contract
is made explicit at the beginning, we cannot
deny a patient who has capacity that right. (In
such a contract, a patient waives the right to
change his or her mind—like Ulysses, who had
himself tied to the mast while it sailed past the
Sirens, with orders that if he begged to be un-
tied, he should be bound tighter.)  In a similar
way, we can have patients make decisions prior
to predictable events, to give them more con-
trol over their outcome or destination.

There is a movement—early in its develop-
ment—to have two separate consent forms as
the standard in surgery, one to cover all the sur-
gical issues and one to cover all the anesthesia
issues. Both are probably best introduced the
day the surgery is being decided and scheduled,
not on the day of surgery (when it would be
inconvenient for a patient to decide against sur-
gery, or might feel coerced into consenting).

It shouldn’t be surprising that anesthesiolo-
gists have come to see their own ethical duties
in the informed consent process as something
separate from those of surgeons. Each profes-
sional has duties to patients; hence, each ought
to have a role in explaining his or her role to
patients and obtaining assurance of patients’ un-
derstanding and agreement. This exemplary
case introduces an emerging ethical field, eth-
ics in anesthesiology, to clinical ethics.
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ABSTRACT

With the improvements in medical care and resultant
increase in life expectancy of the intellectually disabled, it
will become more common for healthcare providers to be
confronted by ethical dilemmas in the care of this patient
population. Many of the dilemmas will focus on what is in the
best interest of patients who have never been able to ex-
press their wishes with regard to medical and end-of-life care
and who should be empowered to exercise surrogate medi-
cal decision-making authority on their behalf. A case is pre-
sented that exemplifies the ethical and legal tensions sur-
rounding surrogate medical decision making for acutely ill,
never-competent, profoundly intellectually disabled patients.

INTRODUCTION

Intellectual disability, defined as significant
limitation in cognitive functioning and adap-

tive behavior covering everyday social and prac-
tical skills originating prior to age 18,1 affects
approximately 3.1 percent of the general popu-
lation in the United States2 and 120 million in-
dividuals worldwide.3 With improvements in
medical care and resultant increasing longevi-
ty, this population is expected to grow in size.4

It is easy to foresee that healthcare providers
and medical ethicists will be confronted by di-
lemmas surrounding what is in the best inter-
est of patients who have never been able to ex-
press their wishes with regard to medical and
end-of-life care and who should be empowered
to exercise surrogate medical decision-making
authority on their behalf. A case is presented
that exemplifies the ethical and legal tensions
that surround surrogate medical decision mak-
ing for never-competent, profoundly intellectu-
ally disabled patients who are acutely ill.

CASE PRESENTATION

Mr. M, a 45-year-old African-American male with pro-
found intellectual disability (IQ<25 using standardized test-
ing), presented to the emergency department of a tertiary
care hospital with a chief complaint of respiratory distress
and subsequent cardiac arrest. Mr. M was a resident at a
facility that is certified by the Intermediate Care Facilities for
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People with Mental Retardation Program of the U.S. Depart-
ment of Health and Human Services. The etiology of Mr. M’s
intellectual disability was unknown, but the degree of his im-
pairment had left him, from childhood, unable to communi-
cate beyond facial expressions of pain and completely de-
pendent on staff support for all activities of daily living. Mr. M
carried an additional diagnosis of a seizure disorder and had
previously undergone tracheostomy and gastrostomy tube
placement for assistance with respiration and feeding. The
hospital to which Mr. M was transferred, after emergency
medical services resuscitation at the facility, has a contract
to provide outpatient and inpatient care for residents of the
intermediate care facility and has approximately 300 inpa-
tient admissions by residents from the facility annually.

Per staff from the intermediate care facility and emer-
gency medical services, Mr. M was in his usual state of health
when he suddenly became cyanotic with respiratory distress
and subsequently pulseless. Standard cardiopulmonary re-
suscitation was initiated with ventilation provided via the tra-
cheostomy tube and resultant return of spontaneous circu-
lation. On arrival to the emergency department, Mr. M was
hypotensive and had a profoundly low oxygen saturation of
79 percent. He was given intravenous fluids and supplemental
oxygen with resultant improvement in his vital signs. At this
point, he was admitted to the intensive care unit for a pre-
sumed respiratory arrest of unclear etiology.

Due to a high inpatient census, Mr. M remained in the
emergency department for the next 12 hours. During that
time, he became more unstable and was noted to have ab-
dominal distention. A computed tomography (CT) scan of
the chest, abdomen, and pelvis was ordered, which revealed
that Mr. M had free air within the abdomen, likely due to per-
forated bowel. General surgery was consulted and agreed
that the only available treatment was operative intervention,
although the gravity of the patient’s current condition and
underlying poor functional status made it very likely that such
intervention would be unsuccessful.

Mr. M had been a resident of the intermediate care facil-
ity since his early childhood, and his parents had signed pa-
perwork at that time that allowed the facility to consent to
emergency treatment without first notifying the family. Mr. M’s
parents had also obtained court-appointed guardianship for
him, but by the time of this emergency department presen-
tation, both parents had died, and the guardianship had not
been conveyed to his siblings. A sister was the closest living
relative and was the family contact for the institution with
regard to Mr. M’s ongoing care. In the emergency depart-
ment, both Mr. M’s sister and the administration of the inter-
mediate care facility were contacted regarding the new CT

findings and were told that the only available options were
surgical intervention or palliative care. It was made clear to
both that Mr. M’s condition was grave and that, in all likeli-
hood, he would expire even with operative treatment.

Mr. M’s sister expressed to the surgeon, the emergency
physician, and the intensive care staff that she would not
consent to surgical treatment. She and her siblings had noted
that their brother had shown signs of physiological decline
and a need for repeated hospitalizations on a more frequent
basis in the last few years, and they had hoped to discuss
with the intermediate care facility the initiation of do-not-re-
suscitate status and palliative care prior to this episode. Mr.
M’s sister said that she preferred that palliative care mea-
sures alone should be initiated, and that her brother should
not undergo a surgical procedure that had a high likelihood
of failure, which would subject him to multiple potential com-
plications.

When the sister’s views were conveyed to the interme-
diate care facility, the administrator for that institution took
the position that the sister could not refuse to consent to the
surgical option if it provided any hope of saving the patient’s
life. Citing the fact that Mr. M had never been able to express
for himself what he would want under these circumstances,
and that his parents had previously allowed transfers for
emergency medical care under the discretion of the institu-
tion in which he had been resident for nearly 40 years, the
administrator of the intermediate care facility took the posi-
tion that, with the availability of a mode of treatment, even if
it was unlikely to succeed, all efforts should be expended to
save Mr. M. In addition, the administrator cited statutory and
regulatory mandates that were interpreted as requiring the
hospital to move forward with treatment if requested by the
facility (discussed further below).

Faced with this conflict, an emergent ethics and legal
recommendation was requested with regard to the appropri-
ate course of action for Mr. M.

ANALYSIS

This case presents a number of ethical and
legal dilemmas that surround the care of the
profoundly intellectually disabled. Unlike pa-
tients who previously had intact medical capac-
ity, the profoundly intellectually disabled have
never been able to express for themselves what
the goals of their medical care should be and
when acute interventions should be foregone
and palliative care initiated. In approaching this
case, the ethics consult subcommittee and le-
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gal counsel of the hospital articulated the fol-
lowing interrelated concerns.

1. Who Should Have Priority in Making
Medical Decisions for This Patient?

On its face, the contention by the interme-
diate care facility that it should be able to su-
persede the decision-making authority of lov-
ing, involved family members who have a long-
term relationship with the patient, and, by all
evidence, have his perceived best interest at
heart, seems unreasonable. On reflection, how-
ever, there is a credible argument to be made
for the intermediate care facility serving as the
surrogate decision maker for its residents. For
the profoundly intellectually disabled, who are
completely dependent upon such facilities for
their activities of daily living and who have
largely experienced life only in this setting, it
can be argued that these institutions are, in es-
sence, surrogate parents. In addition, family
members of the profoundly disabled have
largely turned over their care to these facilities,
as their family members recognize that the re-
sources required to maintain the patients can
only be provided in such a setting, almost al-
ways with governmental support. Finally, in
choosing to place their loved one in the care of
such a facility, families at least tacitly acknowl-
edge that there is an inherent interest in pre-
serving the life of the profoundly intellectually
disabled, regardless of the perception of the
quality of life experienced by the patient, and
that the facility will need to represent that in-
terest in emergent circumstances.

In this case, Mr. M’s parents had placed him
in the care of this intermediate care facility from
childhood and had provided for the facility to
consent to medical treatment in acute circum-
stances. The facility argued that the delegation
of consent authority meant that it had the ulti-
mate responsibility for serving as the medical
decision maker for its residents, even when fam-
ily members were still involved with patients.
Mr. M’s parents had not transferred their guard-
ianship to his siblings, which at least raised the
possibility that his parents wished to leave the
care of Mr. M in the hands of the facility with
regards to medical decision making. Finally, the

facility contended that Mr. M’s residence over
nearly 40 years had created a de facto state of
guardianship for him, and that its daily care for
him meant that it best understood his best in-
terest.

On further reflection, however, to rely on
the intermediate care facility when family mem-
bers were available, involved, and attempting
to make decisions on behalf of Mr. M would be
untenable unless the family members were not
representing his best interest. As a practical
matter, his family members had the ability, if
they disagreed with the care provided by the
intermediate care facility, to remove Mr. M from
that location and place him in an alternative
facility that agreed with their decisions regard-
ing the best course of action, even with govern-
mental financial support. The intermediate care
facility for Mr. M did not contend otherwise and
had not previously petitioned a court for guard-
ianship of Mr. M (or any other resident), even
when their family members were absent. In ad-
dition, from a pragmatic standpoint, if Mr. M
were to undergo surgical intervention and there
were complications requiring care beyond the
capabilities of the intermediate care facility, it
would be his family who would have the re-
sponsibility to care for him in a different long-
term acute-care setting. These two factors, and
the traditional presumption that next of kin gen-
erally should serve as surrogate decision mak-
ers for incapacitated family members, weighed
heavily upon both the ethics consult subcom-
mittee and hospital’s legal counsel in suggest-
ing that Mr. M’s family members should have
greater standing than the intermediate care fa-
cility in making medical decisions for him, un-
less some other larger ethical principle out-
weighed such practical and generally accepted
considerations.

2. What Are the Ethical Principles That
Should Govern Medical Decision Making
for This Patient?

This case differs from the vast majority of
instances in which ethics consultation is re-
quested because Mr. M at no point in his life
was ever able to express what his wishes would
be in these circumstances, even in a tangential
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or conversational sense. The fundamental ethi-
cal principle of autonomy and its corollary of
informed consent therefore could not be applied
in the usual manner. Similarly, neither Mr. M’s
family nor the intermediate care facility, in its
attempts to provide substitute decision making
on his behalf, could infer what his wishes would
be in this circumstance.

As such, the core ethical standard brought
to bear in this case was what was in Mr. M’s
best interest, given the medical facts. In apply-
ing a best interest standard analysis to this case,
the ethics consult subcommittee was faced with
two competing interpretations. From the per-
spective of the intermediate care facility, the
only clear path to follow the best interest of Mr.
M was to pursue all medical interventions to
preserve life. While the vast majority of the gen-
eral population have been reported, in survey
studies, to prefer the withholding or withdraw-
ing of life-sustaining treatment when faced with
an end-stage condition or a state of permanent
unconsciousness or dependency, the interme-
diate care facility rightly noted that, for Mr. M
and patients like him, such dependency and life
experience were all they had ever known.5 It
also noted that, in the absence of clearly stated
wishes by Mr. M regarding his course of treat-
ment, it was dangerous to presume when he
would want to prevent the institution of a course
of treatment that might preserve his life, even if
the likelihood of success was small. Finally,
from a larger perspective, the intermediate care
facility cited the traditional principle of parens
patriae (the duty of society to protect those con-
stitutionally unable to support themselves),6 to
put forward the notion that, as the representa-
tive of society through its credentialing from and
regulation by the U.S. and state governments, it
was well within its prerogative to argue that the
ultimate best interest of Mr. M would be to pre-
serve his life, unless it was medically certain
that all treatments had been exhausted. In es-
sence, the larger burden, from the ethical per-
spective, was on his family members to explain
why palliative care and subsequent death were
in his best interest.

For the members of Mr. M’s family, the best
interest standard required a broader understand-

ing of the life experience of their loved one.
Their concern that Mr. M had shown a physical
deterioration recently and had required repeated
hospitalization away from the environment with
which he was most familiar, if not cognizant of,
indicated to the ethics consult subcommittee
that the family’s view of Mr. M’s best interest
was centered on both his physical health and
the suffering he might experience by this inter-
vention. Norman Cantor, in his book Making
Medical Decisions for the Profoundly Mentally
Disabled,7 characterizes such analysis best when
he states that the fundamental issue of human
dignity is at the center of what defines person-
hood and is where the best interest of a pro-
foundly intellectually disabled person must be
centered. In Cantor’s argument, human dignity
includes the right of individuals to refuse bodily
invasion that can characterize medical and sur-
gical treatments, particularly when instituted
with little likelihood of success. While Mr. M
could not himself ever express where that limit
might lie, it would potentially be a fundamen-
tal violation of human dignity to state that, for
all profoundly intellectually disabled patients,
unlike other individuals with preserved or pre-
viously intact decision-making capacity, there
was never a point at which medical interven-
tions could be withheld, short of the very end
of life or the complete loss of consciousness.

Where to draw such a line, if one accepts
the human dignity construct as governing in this
case, is not clear. Is the line crossed only in ex-
treme critical illness, as was the case with Mr.
M, or would it potentially extend to other sce-
narios, such as the institution of dialysis for
chronic kidney disease or coronary artery by-
pass grafting in the setting of a heart attack? If
the goal of ethics consultation is to provide clear,
cogent, and reproducible application of moral
principles to clinical situations, the position ad-
vocated by the intermediate care facility was
the “brightest line” that could most easily be
translated across a number of clinical scenarios.
To ignore the particulars of the case, however,
in the opinion of the ethics consult subcommit-
tee, was to only look at Mr. M in the abstract
and ignore the maxim that “good facts make
good ethics.”
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It should be noted that at no point did the
consult subcommittee perceive any secondary
consideration was involved in the ethical posi-
tions of the two parties. Specifically, financial
burdens on the family or financial gain for the
intermediate care facility by continuing to main-
tain Mr. M were not raised by either party.

Ultimately, the consult subcommittee deter-
mined that while there was comfort and ease in
defaulting to a position of preserving life at all
costs, a richer analysis indicated that Mr. M had
an interest both in preserving life and dignity
with regard to continued medical intervention.
While a bright-line articulation would be diffi-
cult, the extreme gravity of Mr. M’s medical
condition and the high likelihood of pain and
medical complications, should he survive, in
contrast with providing comfort to a patient who
in all likelihood was dying, seemed to point to
a conclusion that the best interest of Mr. M lay
in allowing withholding surgical intervention.
At worst, it was felt that both parties had ar-
ticulated the best interest of Mr. M to a largely
equal extent in the balance of preserving life
versus dignity.

3. What Are the Statutory, Regulatory, and
Precedential Factors?

While the consult subcommittee had come
to a consensus on the ethical analysis of this
case, it was readily acknowledged that legal
mandates may override this analysis and force
a different clinical course for Mr. M. In this ju-
risdiction, two statutes and one state supreme
court decision, per the hospital’s legal depart-
ment, were relevant. Act 169 of 2006 in the
Commonwealth of Pennsylvania set forth a
statutory framework on healthcare decision
making in the state.8 In section 5462(c)(1) of this
law, the state mandated that next of kin who
are not healthcare powers of attorney may not
force an attending physician to withhold or
withdraw life-sustaining treatment unless the
attending physician agrees that the patient has
an end stage medical condition or is perma-
nently unconscious. In a 2010 Pennsylvania
State Supreme Court Case, In Re: D.L.H.,9 the
majority opinion affirmed that this section ap-
plies to family members serving as a surrogate

decision maker for never-competent patients.
Finally, section 417(b) of the Pennsylvania Men-
tal Health and Mental Retardation Act of 196610

indicates that the director of a facility could
direct medical care for residents of the facility,
but section 417(c) indicates that elective sur-
gery could only be consented to by a facility in
the absence of family.

Legal counsel at the hospital therefore fo-
cused on two points. First, what constitutes life-
sustaining treatment? Act 169, in a somewhat
circular manner, defines “life-sustaining treat-
ment” as those procedures and interventions
that serve only to prolong the dying process for
a patient who has an end-stage medical condi-
tion or who is maintained in a state of perma-
nent unconsciousness. Where that line is drawn
has not been established by legal precedent, but
is presumed at this hospital and in general med-
ical practice to be those treatments that main-
tain vital bodily functions by artificial means,
such as endotracheal intubation and ventilation,
cardiac pacemakers, and artificial feeding tubes,
which are specifically mentioned in the act.
Under that interpretation, the hospital legal
department did not feel that Act 169 compelled
surgery for Mr. M, as it would not maintain a
vital bodily function per se, but rather was one
potential course of treatment among many.

Second, did provisions of the Pennsylvania
Mental Health and Mental Retardation Act of
1966 automatically place the intermediate care
facility ahead of family in medical decision-
making authority for its residents? Legal coun-
sel to the hospital felt the act only allowed such
priority in the absence of family, based on sec-
tion 417(c), although, again, no legal precedent
in Pennsylvania had clearly resolved the appar-
ent conflict between section 417(b) and (c).

In conclusion, it was felt that there was no
legal mandate that would override the ethical
analysis of the situation  that was provided by
the consult subcommittee in this case.

OUTCOME OF THE CASE AND FURTHER
RECOMMENDATIONS

Based on the pragmatic issues that pointed
to decision-making authority residing with the
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family, concerns that surgical intervention
would subject Mr. M to undue pain and medi-
cal complications without a significant likeli-
hood of success and an apparent lack of legal
mandate in this circumstance, the recommen-
dation of the ethics consult subcommittee was
that it was appropriate for the emergency de-
partment, intensive care, and surgical staff to
follow the wishes of Mr. M’s sister and forego
surgical intervention in favor of palliative care.
This was conveyed to the intermediate care fa-
cility. The next day, the attorney for the facility
contacted hospital counsel contending it would
go to court to compel intervention based on its
interpretation of Mr. M’s circumstances and per-
ceived best interest, along with its regulatory
obligations in this regard. By this time, Mr. M
had manifested polymicrobial bacteremia and
such severe hypotension that he was no longer
felt to be a candidate for surgery under any cir-
cumstances. When this was conveyed to the in-
termediate care facility, no court case was pur-
sued and Mr. M died under palliative care
shortly after.

As a result of this case, a series of discus-
sions have occurred between the ethics com-
mittee, the medical staff, the administration of
the hospital and the administration of the in-
termediate care facility to determine if consen-
sus could be reached as to who should ulti-
mately make medical decisions on behalf of
those residents who never had medical capac-
ity nor were ever able to express their wishes
regarding medical treatment. To date, no such
consensus has been reached, and it is antici-
pated that, if such a situation should occur
again, a test case will be brought to allow judi-
cial clarification in the light of the ethical and
legal factors outlined above. Recent guidance
from the state agency that regulates facilities for
the intellectually disabled suggests that family
members be given precedence in medical deci-
sion making, when available. However, the same
guidance calls for the involvement of the direc-
tors of facilities in decisions that may result in
the withholding or withdrawing of critical med-
ical treatment.11

It must be acknowledged that courts, unfa-
miliar with the particular circumstances of the

involved patient, may default to a position in
which the preservation of life in all circum-
stances is the simplest standard to establish.
This is the easy theoretical conclusion and may
result from a lack of familiarity with the practi-
cal factors involved in compelled medical treat-
ment.12 It would therefore be important in such
a case for the petitioning family or hospital to
explain how certain forced medical treatment,
as in this case, can subject a patient to pain and
suffering with little chance of recovery.13 There
also is a due process argument that to deny the
possibility of refusal of medical treatment in the
profoundly intellectually disabled is discrimi-
natory when both competent adults and previ-
ously competent adults have such a right, with
informed judgment and through advanced di-
rectives.14 Such potential for discrimination is
reinforced by evidence that surrogate decision
makers may be more likely to consent to esca-
lating critical care interventions for others com-
pared with themselves, revealing the need to
prevent a default position of the preservation
of life under all circumstances.15

A better standard would be the aforemen-
tioned consideration of the patient’s best inter-
est, which should include the possibility of pre-
serving both the patient’s life and dignity. Such
a dignity interest would take into account the
pain, complications, and burdens that can arise
from compelled medical intervention, the like-
lihood of long-term survival without suffering,
and any nonverbal means of communication
shown by the patient, such as facial expressions
of discomfort or unwillingness to comply with
treatment. Such a best interest standard, if es-
tablished in such a case, would also have the
benefit of keeping personal medical decisions
in the proper forum of the private doctor-pa-
tient relationship and not subjected to recurrent
judicial reviews that may be influenced by po-
litical pressures.16 Appeals to judicial interven-
tion may also unfairly provide advantage to
agencies and institutions that are familiar with
the statutory and regulatory issues involved and
have resources to pursue legal action.17 It would
therefore be important for the test case to be
brought by a patient’s family in concert with a
hospital to allow a fair presentation of all the
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medical, ethical, and legal issues involved. The
hospital’s standing in such a procedure would
be valid based on the importance of maintain-
ing the integrity of medical practice that might
be violated by compelled treatment against a
patient’s best interest.

LESSONS LEARNED

1. The Importance of the Particulars of the Case
As noted above, “good facts make good eth-

ics.” In essence, while abstract analyses of hy-
pothetical situations can aid in the elucidation
of ethical principles, it is the particulars of a
situation to which ethical precepts must be ap-
plied. In this case, pragmatic analysis of the
medical prognosis of the patient, the authority
of both involved parties, the legal precedents
that governed in this jurisdiction, as well as
application of fundamental ethical principles
contributed to the recommendation provided by
the ethics consult subcommittee and hospital
legal counsel. Failing to consider these specif-
ics raises the possibility that ethics consulta-
tion will be viewed as only providing a theo-
retical, rather than practical, benefit to all par-
ties involved.

2. The Ethical Challenge of Improving
Longevity in Previously Short-Lived
Patient Populations

It does seem clear that with improved lon-
gevity in patient populations such as the intel-
lectually disabled, new ethical considerations
will have to be brought to bear. Previously the
focus of ethical dilemmas for the intellectually
disabled lay in their treatment during shortened
life expectancy or issues of reproduction. Eth-
ics committees will increasingly have to address
cases for this population that involve the inter-
action of factors such as ageing, intellectual dis-
ability, and possibly the absence of family. This
also represents a larger societal issue. What are
the limits of medical decision-making author-
ity for family, institutional, or court-appointed
guardians of individuals who never could ex-
press their wishes regarding medical and end-
of-life care as they face the diseases of age? There
is a simplicity in defaulting to a position of pre-

serving life at all cost; but to never acknowl-
edge that palliative care is appropriate is to ac-
cept that potential legal liability trumps moral
and ethical mandates to preserve human dig-
nity.18

3. “Emergent” Ethics Consultation
A final consideration in this case is that,

unlike many ethics consultations, there was a
critical window of time in which a recommen-
dation needed to be made. As a practical mat-
ter, delay in surgical treatment for any signifi-
cant time would have been equivalent to initi-
ating futile treatment, given the critical nature
of the patient’s illness. This raises the issue of
whether it is valid to expect that the analytic
methods required for in-depth ethics consulta-
tion can be well applied in such a shortened
period of time. This case seemingly required a
relatively quick recommendation and resolu-
tion, and, fortunately, this center, as with oth-
ers, had a mechanism in place to allow imme-
diate ethical guidance through an on-call eth-
ics consult subcommittee. One lesson from this
case is that ethics committees should consider
the development of a mechanism for quick rec-
ommendation when appropriate or risk being
deemed irrelevant in the most exigent circum-
stances.

MASKING OF THE CASE

Details in the narrative of Mr. M in this case that
might identify any person involved have been ei-
ther removed or altered so that the substance of the
issues raised may be presented without infringing
privacy and/or confidentiality.
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Care versus Treatment at the End of Life for
Profoundly Disabled Persons

Jeffrey P. Spike

ABSTRACT

Individuals who are profoundly mentally handicapped
do not have the capacity to make their own decisions and
also do not have a past record of decisions, from when they
had capacity, to guide us in making decisions for them. They
represent a difficult group, ethically, for surrogate decision
making. Here I propose some guidelines, distinguishing be-
tween these patients and patients in a persistent vegetative
state (PVS). As the life span of patients becomes shorter, or
their level of consciousness becomes permanently impaired,
the presumption for comfort care should become an impera-
tive, and the standard of evidence to justify any invasive in-
tervention should become higher. For members of this popu-
lation, who have no more ability to refuse treatment than to
consent to it, protection of the vulnerable must mean allow-
ing a peaceful death as well as a comfortable life. Reason-
able legal safeguards are also proposed to allow improved
end-of-life decisions to be made for this population.

Cases involving patients who never had ca-
pacity are among the most difficult any clini-
cian or ethicist will encounter. This case by
Arvind Venkat, MD, provides a perfect illustra-
tion.1 It is filled with important clinical details

and solid ethical and legal analysis. Yet for all
of the information provided, it lacks some very
important information, clinically and ethically.

Paramount are the cognitive level and level
of consciousness of Mr. M after his acute an-
oxic and hypoxic events. From the case descrip-
tion, this 45-year-old man had profound intel-
lectual disability before these events. If he had
an IQ of 25 prior to an unknown period of asys-
tole, followed by an extended period of hypoxia,
did he ever regain consciousness? Under nor-
mal circumstances, any person who is deprived
of oxygen for more than five minutes will suf-
fer permanent brain damage. By the time Mr. M
got his vital signs back, he may have been much
more profoundly brain damaged than prior to
the event. He may well have been left in a veg-
etative state (and after a month may have been
diagnosed as being in a PVS). This diagnosis is
an ethically relevant factor in decision making.

The other primary concern for Venkat, on
my reading, is when (or whether) palliative care
is the best available option. There may be an
unspoken bias against palliative care among
some caregivers, but palliative care should not
be considered a last resort. It should be on ev-
ery list of reasonable options when life-sustain-
ing medical treatment is under consideration.

The development of palliative care services
is one of the most important medical advances
of the past decade, and it is unfortunate that it
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is still resisted in some hospitals as “giving up.”
In contrast, I would advocate that every patient
who dies without palliative care represents a
failure of optimal care. We should all, once we
accept our mortality, hope to have palliative care
for most or all of the final year of our life (in-
cluding home hospice when possible). To put
off that decision too long is only to deny our-
selves a better quality of life than was possible.
With these two preliminary observations, there
are further ethical considerations.

SURROGATES AND GUARDIANS

Substituted judgment cannot be used. For a
patient who once had capacity, those who know
the patient best can be asked what they think
the patient would want. This presumes these
intimates knew the patient’s most strongly held
values—core beliefs used to make important
medical (or nonmedical) decisions. For ex-
ample, if a patient clearly went to great lengths
to avoid surgery, or even invasive tests, a re-
sponsible surrogate will make different deci-
sions, based on substituted judgment from these
values, than from those of a patient who had
many surgeries in the past. But when a patient
has never been capable of making choices, such
guideposts are not available. The usual advice
is to use the “best interest” standard when sub-
stituted judgment is impossible. The problem
in Mr. M’s case is that different people might
think different things are in his best interest.

The healthcare system tends to overestimate
the prognosis of many patients, as here. This
should not be considered “harmless,” for it can
(and often does) lead to the infliction of unnec-
essary harm when the mission is simplistically
thought to be “cure at any price” or “any chance
is better than none.” Decisions for profoundly
mentally handicapped (hereafter MRDD2) pati-
ents might often be best handled by geriatricians
or specialists in patients with developmental
disabilities, and not physicians who primarily
care for non-MRDD patients. Whatever clinician
it is, he or she should always consult with a
palliative care team. If we can get this pro-
foundly MRDD population to die in the care of
a hospice or palliative care team, they would
avoid the over treatment that unfortunately has

become almost the “last rites” in our culture. If
a patient with capacity chooses to try every pos-
sible option, perhaps out of denial, that is his
or her right. But we do not have the right to
subject a patient without capacity to end-of-life
care that is contraindicated.

Mr. M, who was severely debilitated, may
have come to the end of his natural life, physi-
ologically, and that may be why he required
more hospitalizations in the final year. In that
case, his sister may well have had a more accu-
rate medical understanding of his condition
than the facility administrator. Although it isn’t
clear, the facility director may not be its medi-
cal director, and his or her medical knowledge
may be limited. Furthermore, in my years as an
ethics consultant, I have observed many cases
when a physician or surgeon was in greater de-
nial about the impending death of a patient than
the family. This might have been such a case.

That no guardian was named is unfortu-
nately very common, and little can be safely in-
ferred from it. For many parents it costs too
much money to go to court. In many other cases,
a failure to appoint a guardian may be psycho-
logically driven: assigning a guardian involves
an acceptance of one’s own inevitable death,
something many prefer to not face. Hence many
defer important decisions like wills, as well as
living wills, as well as assignment of guardian-
ship for institutionalized family members.

The lack of an appointed guardian leads to
the subtle and controversial question about the
burden of proof. Who should be the presumed
decision maker, and who should be left the sec-
ondary responsibility of reviewing the result-
ing decisions for being reasonable and accept-
able? In this case, I would definitely infer that
Mr. M’s sister was the right primary surrogate,
and review by the medical director of the facil-
ity (not the administrator) and the ethics com-
mittee of the hospital would be good safeguards
to include in either institutional policy or state
regulation for the developmentally disabled. His
sister should be able to choose from among all
of the reasonable medical options; in other
words, she should be able to choose as long as
the option she chooses is reasonable (and we
should not raise the bar from reasonable to
medically optimal, which risks substituting our
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medical judgment for hers). The policy should
be clear that the review process is not an open
invitation to second-guess a surrogate’s deci-
sions or ascribe bad motives; only egregious and
indefensible choices should be questioned.

QUALITY OF LIFE CONSIDERATIONS

Before this hospitalization, it is reported that
Mr. M was capable of experiencing pain, and
one would hope he was also capable of experi-
encing pleasure, or happiness. But if the anoxic
event left him permanently unconscious, then
he could not experience pain or happiness. If a
person cannot experience any pleasure, then
there is no benefit to experience from contin-
ued life. Hence, an ethical resolution of this case
must include a request for a better description
of what Mr. M was capable of before, especially
what seemed to give him pleasure. Was he am-
bulatory before the respiratory event? Did he
sit in a TV room and watch TV, even if he didn’t
really understand it? Did he enjoy music, or find
it soothing? Did he respond to familiar people
with a smile? Did he enjoy a hug ever?

If the answer to any of these questions is
yes, then what was Mr. M’s state like in com-
parison afterwards? Would he be able to enjoy
any of these things ever again? Would he ever
again smile at familiar faces or voices? If the
answer is no to these questions, then Mr. M’s
quality of life had been seriously affected, and
to deny the importance of that fact is to ignore
the value he gained from his own life; which is
to say, this denies that Mr. M’s life had value to
him and uses Mr. M in only an instrumental
way, treating him as a means to our medical
ends, rather than as a person with inherent (in-
ternal, self-contained) value.

If, on the other hand, Mr. M was never able
to enjoy anything in his life, but only to experi-
ence pain, then the primary principle to con-
sider in this case is nonmaleficence. In my read-
ing of that principle, avoiding over treatment is
vital, and performing invasive medical and sur-
gical interventions with low probability of suc-
cess is to be avoided in favor of comfort mea-
sures. The pearl, “Don’t just do something, stand
there,” comes to mind. (In other words, it can
be hard to resist the temptation to do some-

thing—anything—so you feel like you tried, but
“just” doing something for the sake of doing
something can make things worse.)

INVASIVE MEDICAL AND SURGICAL
INTERVENTIONS AS HARMS

For patients who end up in a PVS from any
cause, the involvement of palliative care should
be the norm. Palliative care will be best at as-
certaining if the patient can experience pain,
and if so, how to treat it. And, in case there might
be some residual level of consciousness, the
team’s experience with managing symptoms of
dehydration can be vitally important. But turn-
ing over care to a new team with different goals
of treatment can be hard, especially for those
who have been involved in providing treatment
to the patient before a PVS. But this is a prob-
lem that members of the treatment team must
overcome, and it does not give them the right
to impose treatment on a patient.

Surgery will usually be unjustifiable; even
so-called palliative surgery would rarely (if ever)
be indicated. However, relieving a pneumotho-
rax or free air with a chest tube would be ac-
ceptable if Mr. M could still experience pain;
for example, if he might be in a minimally con-
scious state (MCS) rather than a PVS. It is still
hard to diagnose MCS, and a patient might have
intermittent low levels of consciousness suffi-
cient to justify providing analgesics.

 The outcome of this case is not surprising.
Nor is it a terrible outcome, given the situation.
It is more comfortable and less painful to die
from hypotension with no surgery than from
complications after surgery. This may sound
harsh, but it is not meant it to be. Once death is
accepted as an outcome, ethicists ought to try
to intervene to prevent the medical system from
harming the profoundly mentally handicapped,
even when it is motivated by good intentions.

For patients who are conscious with pro-
found MRDD, their disability means they can-
not understand why we do anything to them
that is unpleasant, painful, or frightening. They
literally cannot tell us from a kidnapper who
tortures them. For these patients, a life of 45
mostly painless (and occasionally pleasant or
happy) years is to be preferred to a life of 45
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mostly painless years followed by a very fright-
ening and uncomfortable year (for example, on
a ventilator requiring frequent suctioning).

In terms of health law, this is the Saikewicz
exception to life-sustaining interventions.3

Saikewicz is a legal case in which the court was
asked to decide what to do for a man in his later
years who had never been competent. Its deci-
sion was that the added pain that Mr. Saikewicz
would have from not understanding what was
being done to him should be taken into account.
This is based on the inference that pain is a psy-
chological state as much as a physiological state,
and hence one would experience more pain due
to not understanding its cause or appreciating
any future benefit than one might achieve later
as a consequence of enduring the pain.

Nonmaleficence directs that we not cause
fear or suffering—not just pain. If patients can-
not understand the reason we do something to
them, then perhaps we should refrain from do-
ing it, even though it is medically indicated and
we would do it for patients who could under-
stand the reason. This adjustment of justifiable
intervention according to patients’ level of un-
derstanding is ethically justified, especially
when the benefits of treatment are limited. A
month of discomfort could be justified by a high
likelihood of gaining many years of improved
life, but a month of pain and fear cannot be jus-
tified by only that month of further life.

Norman Cantor has written extensively on
the legal issues involved with treatment of
never-competent persons.4 His suggestion is that
we use the criterion of “preserving human dig-
nity” as a guide. Similarly, I use the language of
“The Belmont Report” (since it is so familiar)
and call it “respect for persons.”5 When patients
have capacity, this is the same as autonomy; but
when patients lack capacity, the principle of
respect for persons requires treating patients
with respect, being gentle when you touch them,
showing concern and compassion, keeping
them comfortable, giving them as much privacy
as possible, using minimum restraints, allow-
ing them activities that bring them pleasure or
happiness (such as feeding them favorite foods
if they are able to swallow), and so on.

Another important difference to which we
must attend is the difference between mental

and physical disability. Because they share the
term “disability” (and used to share the term
“retardation”), and because ethics tells us to
avoid discrimination against people with a dis-
ability (and to try to ameliorate the effects) it is
easy to think medical ethics has similar respon-
sibilities to both groups. But that is wrong, and
may lead us to cause unnecessary suffering.

The patient’s best interest is the goal. For
the physically disabled, we must be careful not
to under treat; for the mentally disabled, we
must be careful not to over treat.

DISABILITY AND CONSCIOUSNESS

This raises a final question: Is a PVS a dis-
ability, or is it something worse, such as the loss
of being a person, or the loss of having a life in
a biographical sense? A complete analysis must
distinguish between them, and explain that we
owe much more to the profoundly MRDD pati-
ents who have consciousness but never had ca-
pacity than to PVS patients. But the “much
more” is more emotional and social support to
improve their quality of life, and preventive care
such as turning them in bed to prevent bedsores,
not more invasive medical interventions.

Although the outcome is not stated, it is
likely from the events described in this case that
Mr. M changed from being disabled to being
comatose or vegetative, and thus, what was the
best course to follow changed. If this is accu-
rate, then much of the discontent of Mr. M’s
caregivers might be understood as a failure to
understand or accept the importance of Mr. M’s
new condition to his new treatment plan.

ETHICS CONSULTATION AND THE LAW

Lastly, it is clear that this case caused much
discussion and more than a little discord, and
left a strong enough feeling of dissatisfaction
that the hospital plans to take the next case to
court to establish a better precedent. However,
this could be a mistake, as invoking a state
agency is not a neutral or harmless decision.

The relationship between a good ethics con-
sultation service and the law is complex and
interesting, and not much discussed. Sometimes
ethics uses the law to accomplish its goals, by
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either providing expertise or by recommending
the involvement of a state agency, but more of-
ten its primary value is to avoid recourse to the
law. Deciding which course to take is an impor-
tant part of the role of ethics consultation. As I
wrote in an earlier article:

Occasionally . . . the circumstances of a
case raise questions about the wisdom or
necessity of invoking the law. The presence
of a law that protects vulnerable persons
should not compel a bureaucratic impulse
to implicate the law in every case that in-
volves a protected person. Rather, health
care providers must judge when the law
applies. Although laws authorize “neces-
sary” medical treatment of minors and men-
tally disabled persons, it is the caregivers
who must first decide whether a treatment
is “necessary.” Ethics consultation can help
clinicians in this process by clarifying the
ethical relevance of clinical information.

. . . the process of ethics consultation fo-
cused the facility director’s attention on bal-
ancing the benefits and burdens . . . of treat-
ment and the clinical view . . . that the bur-
dens outweighed the benefits. Legal risks to
the institution are not part of the patient’s
benefits and burdens ratio.

However, once a case is brought to a state
agency for a decision, the tendency is for an
available treatment to be deemed necessary,
especially if it extends the life of a patient.
Yet other factors besides length of life should
be considered. It must be remembered that
“erring on the side of life” is sometimes an
error. Hence, going to court is not a neutral
act to choose; it is not something that can
sometimes help and never hurt. Sometimes,
[going to court] is uncalled for, sometimes
it is a factual mistake, and sometimes it is a
moral mistake.6

Some scenarios are so common that all cli-
nicians are, or should be, prepared to deal with
them. A good example of such an ethical issue
is helping a patient make decisions about likely
future problems by executing an advance direc-
tive and selecting a surrogate decision maker.
In any busy practice, this would come up daily,
or at least weekly. But there are some scenarios

that are so rare they are, in effect, one of a kind,
sui generis. One cannot be prepared for some-
thing one has never seen before. These situa-
tions are so rare or so dependent on exigencies
that it would be an unjustifiable use of time to
prepare all trainees to deal with them (and per-
haps impossible if each case is sui generis).

This case is somewhere in between, neither
common but also not so rare that we should be
unprepared when it happens. At the very least,
any clinical ethicist should be familiar with
these issues and prepared to deal with them.
Certainly an ethicist for a hospital with a con-
tract that results in 300 admissions a year from
a long-term care facility for MRDD patients
ought to be fully prepared. If some of the prob-
lems hinted at in this case were due to a lack of
preparation, then part of the solution is for the
hospital to hire or train an ethicist who is better
prepared to handle such cases. If the current
ethicists are all volunteers with little or no train-
ing, then the hospital ought to correct that defi-
ciency by hiring a well-trained ethicist. Having
a contract with a long-term care facility for the
MRDD patients ethically requires this, in order
to improve end-of-life care for their residents
and to avoid unnecessary resort to the courts.
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Law

Legal Briefing: The Unbefriended:
Making Healthcare Decisions for Patients

without Surrogates (Part 1)

Thaddeus Mason Pope and Tanya Sellers

ABSTRACT

This issue’s “Legal Briefing” column covers recent legal
developments involving medical decision making for unbe-
friended patients. These patients have neither decision-mak-
ing capacity nor a reasonably available surrogate to make
healthcare decisions on their behalf. This topic has been the
subject of recent articles in JCE.1 It has been the subject of
major policy reports.2 Indeed, caring for the unbefriended has
even been described as the “single greatest category of prob-
lems” encountered in bioethics consultation.3 Moreover, the
scope of the problem continues to expand, especially with
rapid growth in the elderly population and with an increased
prevalence of dementia.

Unfortunately, most U.S. jurisdictions have failed to adopt
effective healthcare decision-making systems or procedures
for the unbefriended. “Existing mechanisms to address the
issue of decision making for the unbefriended are scant and
not uniform.”4 Most providers are “muddling through on an
ad hoc basis.”5 Still, over the past several months, a number
of state legislatures have finally addressed the issue. These
developments and a survey of the current landscape are
grouped into the following 14 categories.6 The first two de-
fine the problem of medical decision making for the unbe-
friended. The remaining 12 categories describe different so-

lutions to the problem. The first six of these solutions are
discussed in this article (Part 1). The last eight solutions will
be covered in the Summer 2012 issue of JCE (Part 2).
1. Who are the unbefriended?
2. Risks and problems of the unbefriended
3. Prevention: advance care planning, diligent searching,

and careful capacity assessment
4. Decision-making mechanisms and standards
5. Emergency exception to informed consent
6. Expanded default surrogate lists: close friends
7. Private guardians
8. Volunteer guardians
9. Public guardians
10. Temporary and emergency guardians
11. Attending physicians
12. Other clinicians, individuals, and entities
13. Institutional committees
14. External committees

1. WHO ARE THE UNBEFRIENDED?

Patient autonomy is highly valued in the
United States. Patients with capacity can make
their own healthcare decisions. And patients
retain the right of self-determination even when
they lose the capacity to make healthcare deci-
sions for themselves. The law has devised sev-
eral tools to promote “prospective autonomy,”
the right to control one’s future medical treat-
ment in the event one loses decision-making
capacity. One mechanism is the instructional
advance directive or living will. But most of us
do not write such directives. Another mecha-
nism is the proxy directive or durable power of
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attorney for healthcare, designating another
person, a surrogate, to direct the course of our
medical treatment upon our incapacity. But
most of us do not appoint surrogates. Therefore,
the most common mechanism by which our
prospective autonomy is protected and pro-
moted is through the informal selection of sur-
rogates based on statutory priority lists. These
“default” surrogates are the most common type
of surrogate.7

The unbefriended are incapacitated indi-
viduals who cannot be helped by any of these
standard legal mechanisms that protect and pro-
mote prospective autonomy. They have not left
an instructional advance directive (a living
will).8 They have not appointed or have no avail-
able healthcare agent (power of attorney); they
have no available friends or family to make
medical decisions as “default” surrogates.9

These unbefriended patients may have outlived,
lost contact with, or been abandoned by family
members. Or they may be loners who have spent
much of their lives disconnected and in social
isolation. Whatever the reason, the unbefriend-
ed are incredibly vulnerable because “no one
cares if they live or die.”10 Many different terms
have been used to describe this group: “adult
orphans,”11  “friendless patients,”12 “unrepre-
sented patients,”13 patients alone,”14 “solo citi-
zens,”15 “patients without a surrogate decision
maker,”16 “patients without proxies,”17 “patients
for whom no surrogate is identified as reason-
ably available, willing, or competent to act.”18

This article will use the term “unbefriended,”
as it seems to have the most currency in the
bioethics, medical, and legal literature.19 

The majority of the unbefriended are be-
lieved to live in hospitals and nursing homes.
The landmark study on the unbefriended in the
U.S., from 2003, estimated that these individu-
als make up about 3 to 4 percent of the nursing
home population.20 A more recent study found
that 16 percent of patients admitted to an in-
tensive care unit (ICU) were unbefriended.21 A
Minnesota nursing facility survey identified an
unbefriended rate of just under 2 percent.22 So-
cial services staff from Minnesota Volunteers of
America estimate they handle approximately
250 calls a year regarding end-of-life decisions
about people who have impaired decision-mak-

ing capacity with no legally designated deci-
sion maker.23 Another study found that 45 per-
cent of incapacitated patients’ next of kin could
not be reached to make treatment decisions.24

These are significant numbers, and they con-
tinue to grow. Most of these unbefriended indi-
viduals are elderly. The 2010 U.S. Census indi-
cates there were approximately 400,000 people
over the age of 65 living in the U.S., 13 percent
of the total population.25 This is a 15 percent
increase in that age group since 2000. It is one
of the fastest growing age groups. Moreover, the
65 and older age group will continue to grow at
unprecedented rates because the boomer gen-
eration (born between 1946 and 1964) is one of
the largest generations in U.S. history.26

While the elderly are the largest group of
unbefriended, they are not the only group who
may be adversely affected by a lack of a surro-
gate (or a “reasonably available” surrogate).27

There are five other key populations of unbe-
friended individuals: minors, the homeless, the
mentally disabled, individuals in same-sex re-
lationships, and individuals who have family
or friends but who are nevertheless unbefriend-
ed due to a plethora of legal and other reasons.

First, minors, because of their legal status,
may be unbefriended. With a few limited ex-
ceptions, individuals under the age of majority
(typically 18) may not legally consent to medi-
cal treatment. Consent must be given by a par-
ent, guardian, or other legally authorized adult.
Typically, a parent will attend doctors’ appoint-
ments with minor children, but children often
present to a medical facility without an adult.
In the absence of an adult who is able to legally
consent, physicians are urged to refrain from
treating minors in non-emergency situations.28

Physicians who provide care without proper
consent may be subject to civil liability. There
are many reasons why parents or guardians
might not be available. Family living arrange-
ments vary greatly, and many children reside
with an adult who is not a legal guardian, such
as a grandparent, aunt, uncle, or stepparent.29

Alternatively, children may be brought to med-
ical facilities by a child care provider. It is in-
creasingly common for both parents to work,
resulting in children spending large amounts
of time with child care providers. Such provid-
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ers are not legal guardians, and, therefore, do
not have legal authority to consent to treatment.
Other times, children may be traveling out of
state without a parent when a need for treat-
ment arises. In certain states, noncustodial par-
ents may not consent to medical treatment. A
significant number of children live in foster
homes, and for many, no one has asked the court
to appoint a legal guardian. Furthermore, de-
spite the enhanced communication available in
today’s culture, many hospitals and emergency
personnel find it difficult or impossible to a-
chieve real-time contact with parents or guard-
ians, as many facilities do not have adequate
systems in place to achieve this.30

The homeless are another group likely to be
unbefriended. Many times it is difficult or im-
possible to identify homeless patients, and
when a patient cannot be identified, it is diffi-
cult to identify a surrogate.31 Even when the
person can be identified, many homeless indi-
viduals do not have family or friends who are
willing/able to make decisions on their behalf.32

A third category of unbefriended are those
with a mental disability. This category typically
includes two populations: the developmentally
disabled—people with conditions such as men-
tal retardation, autism, cerebral palsy, or epi-
lepsy; and people who are mentally ill—people
with conditions such as schizophrenia, manic-
depressive disorder, and serious depression.
While these populations often overlap signifi-
cantly within the homeless population, many
others are served by special institutions. Be-
cause mentally disabled patients are often eas-
ily identifiable and are especially vulnerable,
many laws and programs have been developed
specifically for their benefit and protection.33

Patients who are in same-sex relationships
often have someone available and willing to
make treatment decisions on their behalf, but,
because of legalities, they may become unbe-
friended. Same-sex marriages are not legally
recognized in the majority of states,34 and so
same-sex partners are often not recognized as a
patient’s “spouse” for purposes of healthcare
decision making, unless the spouse was ap-
pointed a surrogate in an advance directive.35

A few states have specifically added “domestic
partners” to surrogate statutes,36 and some states

allow “close friends” to act as a proxy. How-
ever, many other states have not amended their
statutes to address such situations, and the stat-
utes still require that the surrogate be a family
member, either through blood or marriage, un-
less appointed in an advance directive.

Finally, like same-sex couples, some pa-
tients, despite the existence of family or friends,
are unbefriended. Family or friends may exist,
but they are unavailable to make treatment de-
cisions, for any number of reasons, including
legalities, identification, willingness, personal
time constraints, or physical location. For ex-
ample, homeless, institutionalized, or migratory
individuals may lack access to appropriate wit-
nesses to complete an advance directive.37

2. THE RISKS AND PROBLEMS
OF THE UNBEFRIENDED

Unbefriended patients are vulnerable to
many undesirable, and possibly dangerous or
life-threatening, situations. They often have
multiple chronic conditions such as Alzhei-
mer’s disease, cancer, heart problems, diabetes,
and kidney failure.38 With no available formal
decision-making mechanism, their healthcare
providers are left in a quandary;39 on the one
hand, they might treat the patient without con-
sent; on the other hand, providers might refuse
to treat until they can obtain valid consent. Pro-
viders in the U.S. take both approaches, expos-
ing the patients to significant risks.40 In short,
the unbefriended are exposed to two main types
of risks: overtreatment and undertreatment.

The unbefriended are often overtreated. The
absence of an authorized surrogate may result
in “maximum medical intervention, whether or
not a medical ‘full court press’ is clinically and
ethically warranted.”41 The unbefriended re-
ceive unnecessary or unwanted treatment for
various reasons, including physicians’ fears of
civil liability for failure to treat, institutional
fear of regulatory sanctions, physicians’ eco-
nomic incentives to treat, and physicians’
interventionistic philosophy of medicine.42 All
of these reasons are illegitimate. Instead, to the
extent that a patient’s preferences and values
can be ascertained, treatment decisions should
be determined through substituted judgment;
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otherwise, they should be consistent with the
patient’s best interests.

Not only are the unbefriended overtreated,
they are undertreated. Many physicians refuse
to provide any type of treatment without in-
formed consent, and so important decisions may
be “dangerously deferred, or forgone alto-
gether.”43 Instead, some physicians will wait
until an emergency, and then consent is implied,
and therefore there is no need for a surrogate to
authorize treatment.44 However, waiting for
emergency situations may result in longer peri-
ods of suffering and indignity and increases the
chance of morbidity to the patient.45 In short,
the absence of a surrogate can “stymie decision-
making and possibly leave . . . patients to linger
in pain and discomfort.”46

Furthermore, physical harm is not the only
type of risk posed to the unbefriended. A seri-
ous affront to individual self-determination is
also a threat. Whether overtreated or undertreat-
ed, the unbefriended are susceptible to treat-
ment decisions that do not conform to their
personal values, morals, or beliefs. For instance,
several studies report that physicians often
make decisions based upon their own prefer-
ences.47 They may not know the patient, or may
not be willing and/or able to take the time to
learn the patient’s preference. A treatment de-
cision that is not based upon a patient’s own
preferences and values is particularly offensive
in a society that places a premium on personal
autonomy.

3. PREVENTION: ADVANCE CARE
PLANNING, DILIGENT SEARCHING, AND

CAREFUL CAPACITY ASSESSMENT

Before examining special decision-making
mechanisms for the unbefriended, it is impor-
tant to note that using established autonomy-
protective strategies can often preclude the need
to resort to “alternative” decision-making mech-
anisms. In other words, there are ways to pre-
vent a patient from being unbefriended in the
first place. Three key preventative strategies are
advance care planning, diligent searching for
surrogates, and careful capacity assessments.

First, all individuals are strongly encouraged
to engage in advance care planning. Even iso-

lated individuals who are unable to appoint a
family member might be able to appoint a friend
or a “professional” surrogate. A recently com-
pleted Minnesota program nicely illustrates the
use of advance care planning to prevent at-risk
individuals from becoming unbefriended. From
2008 to 2011, supported in part by a grant from
the Minnesota Department of Human Services,
the Volunteers of America Minnesota (VOAMN)
ran a program called “The Unbefriended Elders:
Matching Values with Decisions.”48 The pro-
gram served elderly residents of certain coun-
ties who had no written healthcare directive on
file and who were at risk of guardianship pro-
ceedings because of the absence of any avail-
able default surrogate. The program consisted
of local volunteers who were trained to iden-
tify and work with the unbefriended before they
became incapacitated. The volunteers helped
the at-risk elderly to complete healthcare direc-
tives and identify, locate, and support poten-
tial surrogate decision makers. Evaluations of
the project indicate 62.5 percent of those served
completed healthcare directives and 80 percent
named an agent;49 78 percent of those who com-
pleted the directive had follow-up conversations
with their physician. The program evaluators
concluded it is very feasible to serve this vul-
nerable population, and that there is a growing
need for training and education regarding their
unmet needs. The grant that funded the project
expired and the program has formally ended.
But the Care Management and Consultation
branch of the VOAMN still provides assistance
for the unbefriended and those caring for them.

Even if a patient has not engaged in advance
care planning before admission to a hospital or
long-term care facility, it may not be too late.
Clinicians should, at least at that point, clarify
the patient’s preferences about who should serve
as surrogate in the event the patient loses ca-
pacity. Indeed, such inquiries are legally man-
dated by both state law50 and by the Patient Self
Determination Act.51 Furthermore, some have
suggested that electronic POLST (physicians’
orders for life-sustaining treatment) registries
can help track the wishes of the unbefriended.52

In short, if patients leave adequate guidance
about their post-capacity treatment, they can
avoid the risks of being unbefriended.
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Advance care planning is one proven strat-
egy; a second is diligent searching. For many
individuals initially thought to be unbefriend-
ed, a diligent search often turns up an available
surrogate.53 The search should be, and is often
legally required to be, aggressive and rigorous.54

Facility staff should contact nursing homes,
neighbors, and relevant service agencies. They
should attempt to (legally) gain access to a pati-
ent’s home or apartment.55 They should con-
struct a genogram (a graphic of a person’s fam-
ily relationships and medical history) and an
eco-map (a graphic of the systems at play in an
person’s life).56 Staff should examine patients’
personal effects, health records, and other rec-
ords such as benefits and pension plans. In this
way, surrogates were found for nearly half of
those who were initially thought to be unbe-
friended.57 Therefore, before reverting to special
mechanisms for the unbefriended, many states
first require a very careful documentation of
efforts to locate “natural” surrogates.58

Of course, there is not always time to en-
gage in these efforts. But even if the identifica-
tion of a surrogate is not possible, prior health-
care providers and others may have informa-
tion about a patient’s history, past relationships,
wishes, values, and/or priorities. Even if a sur-
rogate cannot be found, careproviders may still
be able to gather “scattered bits and pieces of
information, clues from a patient’s past.”59 In
short, even an unsuccessful search can be valu-
able, because clinicians may gather evidence
that clarifies a patient’s values relating to health-
care, and preferences regarding treatment un-
der different circumstances.60 This is important,
because whoever makes the treatment decision
should exercise substituted judgment. An on-
going lawsuit in Washington, D.C., alleges that
the D.C. government consented to elective sur-
geries for mentally disabled residents without
considering their wishes.61 Similarly, a January
2012 decision of the Appeals Court of Massa-
chusetts reversed a lower court’s order autho-
rizing an abortion and sterilization of a 32-year-
old mentally ill woman. While incapacitated,
the woman clearly and consistently had ex-
pressed her opposition to an abortion.62

In addition to advance care planning and
diligent searching, a third prevention strategy

is careful capacity assessment. With support,
time, and good communication, seemingly un-
befriended individuals may be able to make
decisions that at first blush appear not to be
possible. Individuals might not actually be un-
befriended, because but for a diagnostic or as-
sessment error, they have capacity to make treat-
ment decisions.63 Many bioethicists are con-
cerned that unbefriended individuals are more
likely to be the victim of an incorrect determi-
nation of incapacity by a physician.64 Indeed,
patients often present to a hospital with an ini-
tial appearance of incapacity that later “dissi-
pates under scrutiny.” In one reported case, an
elderly woman who entered Massachusetts Gen-
eral Hospital for a heart condition found her-
self just days later declared mentally ill and
transferred involuntarily to a nursing home. Her
hearing in Suffolk Probate Court lasted about
two minutes. A subsequent, more detailed
evaluation convinced the original judge to void
the guardianship and restore her freedom.65

Capacity is not all-or-nothing. While nearly
half of long-term-care residents may lack capac-
ity, a quarter still had partial capacity.66 For ex-
ample, although patients may lack the capacity
to make complex treatment decisions, they may
have sufficient capacity to appoint a surrogate.67

The VOAMN program found that even though
half of its clients had a cognitive impairment,
they still had sufficient capacity to complete an
advance directive. An unbefriended patient
might still have capacity to share what she
thinks “about death, life, her current living situ-
ation, and her hopes for the future.”68 The un-
befriended should be allowed to participate in
making decisions to extent that they can.69

4. DECISION-MAKING MECHANISMS FOR
THE UNBEFRIENDED

There is significant disagreement about how
to handle decision making for the unbefriend-
ed. For example, the American Medical Asso-
ciation recommends that when there is no sur-
rogate, an ethics committee should be consulted,
and judicial intervention should be the last
resort.70 In contrast, the Ethics Committee of the
American Geriatrics Society maintains that the
patient’s team of treating providers should make
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a decision.71 The American College of Physi-
cians posits that a court-appointed guardian
should be utilized in each and every case.72

Just as medical associations disagree about
the best way to make treatment decisions for
the unbefriended, so do state legislatures. A
variety of laws and statutes have been devel-
oped for the benefit of this vulnerable group of
individuals. This article will focus on the fol-
lowing 10 decision-making mechanisms: (1) the
emergency exception to informed consent; (2)
expanding statutory default surrogate lists to
include close friends; (3) authorizing private
guardians; (4) authorizing volunteer guardians;
(5) authorizing public guardians; (6) authoriz-
ing temporary and emergency guardians; (7)
authorizing attending physicians; (8) authoriz-
ing other clinicians, individuals, and entities;
(9) authorizing institutional committees; and
(10) authorizing external committees. Through
whichever of the mechanisms treatment deci-
sions are made for an unbefriended patient, the
decision-making standards are approximately
the same. These standards are usually specified
in state statutes in the U.S., and there is sub-
stantial uniformity across the country. There is
generally a two-step hierarchy; surrogates
should apply these standards sequentially: sub-
stituted judgment and then best interest.

Under the substituted judgment standard,
surrogates must engage in some speculation and
“infer” patients’ wishes from prior statements
and conduct. Laws across several states are sub-
stantially similar. Alabama, for example, states
a surrogate must make decisions “that conform
as closely as possible to what the patient would
have done or intended under the circum-
stances.” Surrogates must take into account “any
evidence of the patient’s religious, spiritual,
personal, philosophical, and moral beliefs and
ethics.”73 There is often no reliable evidence of
the unbefriendeds’ expressed wishes, values, or
preferences. When this is the case, surrogates
cannot apply the substituted judgment standard,
and therefore must apply the best interest stan-
dard. Surrogates must shift focus from the pati-
ent’s autonomy to the patient’s welfare. In the
absence of subjective evidence about a patient’s
wishes, a surrogate must rely on more objective
grounds, on an outcome that best promotes the

patient’s well-being. Typically, these factors are
used to guide the application of the best inter-
est standard: (1) the patient’s present level of
physical, sensory, emotional, and cognitive
functioning; (2) quality of life, life expectancy,
and prognosis for recovery with and without
treatment; (3) the various treatment options and
the risks, side-effects, and benefits of each; (4)
the nature and degree of physical pain or suf-
fering resulting from the medical condition; (5)
whether the medical treatment being provided
is causing or may cause pain, suffering, or seri-
ous complications; (6) the pain or suffering to
the patient if the medical treatment is with-
drawn; and (7) whether any particular treatment
would be proportionate or disproportionate in
terms of the benefits to be gained by the patient
versus the burdens caused to the patient.74

5. EMERGENCY EXCEPTION TO
INFORMED CONSENT

In emergency situations, decision making for
the unbefriended is reasonably straightforward:
the patient lacks capacity to consent, there is
no reasonably available surrogate, and consent
to treatment is implied.75 Emergency situations
are typically defined as those in which, accord-
ing to competent medical judgment, proposed
surgical or medical treatment or procedures are
reasonably necessary, and a delay in treatment
could reasonably be expected to jeopardize the
life or health of the person affected or could
reasonably result in disfigurement or impaired
faculties.76 The emergency makes it necessary,
or apparently necessary, for providers to act
before there is opportunity to obtain consent.77

For example, a pending 2011 Missouri bill
provides that healthcare may be provided to an
unbefriended patient without consent if “in the
reasonable medical judgment of the attending
physician or other healthcare professional re-
sponsible for the care of the patient, the delay
occasioned by attempting to locate an autho-
rized person or by continuing to attempt to lo-
cate an authorized person presents a substan-
tial risk of death, serious permanent disfigure-
ment, or loss or impairment of the functioning
of a bodily member or organ, or other serious
threat to the health of the patient.”78 The law in
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every other state is substantially similar.79 The
law concerning treatment decisions in emer-
gency situations is reasonably well settled.
Therefore, the challenges primarily concern
non-emergency treatment. The remaining deci-
sion-making mechanisms focus on how treat-
ment decisions are made for unbefriended pa-
tients in non-emergency situations.

6. EXPANDED DEFAULT SURROGATE
LISTS: CLOSE FRIENDS

Most individuals have either not completed
or not effectively implemented advance direc-
tives appointing healthcare agents or durable
powers of attorney. In response, most states have
enacted “default statutes”80 specifying a hierar-
chy of surrogates to consent to treatment on
behalf of incapacitated individuals. Surrogates
do not need to be designated or appointed;
rather, they are automatically designated, based
on their familial, or otherwise defined, relation-
ship to the incapacitated individual. U.S. stat-
ues normally provide a list in order of priority.
Most give spouses the highest priority and typi-
cally also include, in various sequences, par-
ents, siblings, adult children, and grandparents.

With a broader statutory list of authorized
surrogates, it is more likely surrogates can be
found, and thus less likely that patients will be
unbefriended.81 Accordingly, many states have
amended their laws to allow “close friends,” or
some variation of “interested adult,” to make
decisions when no family member is available.82

For example, New Mexico permits “an adult
who has exhibited special care and concern for
the patient, who is familiar with the patient’s
personal values and who is reasonably avail-
able” to act as a surrogate when no family mem-
ber listed in the statutory hierarchy is avail-
able.83 Similarly, Pennsylvania allows “an adult
who has knowledge of the principal’s preferenc-
es and values, including, but not limited to, re-
ligious and moral beliefs, to assess how the prin-
cipal would make healthcare decisi-ons.”84 The
Veterans Health Administration includes “close
friend” in its surrogate list.85

Over the past two years, several additional
states have added “close friends” as authorized
surrogates in their default statutes.86 In 2010, a

Georgia bill added “adult friends” to its list of
default surrogates. This new category includes
an “adult who has exhibited special care and
concern for the patient, who is generally famil-
iar with the patient’s health care views and de-
sires, and who is willing and able to become
involved in the patient’s health care decisions
and to act in the patient’s best interest.”87

In 2010, New York also added “close friend”
as its ultimate default surrogate or “decision
maker of last resort.”88 Under the New York Fam-
ily Health Care Decisions Act, “close friend”
includes an individual “who has maintained
such regular contact with the patient as to be
familiar with the patient’s activities, health, and
religious or moral beliefs, and who presents a
signed statement to that effect to the attending
physician.”89 In 2011, New Jersey introduced
legislation, closely patterned after the New York
act, which would authorize the patient’s close
friend as the ultimate default surrogate,90 but the
New Jersey bill has not yet been scheduled for
a vote on the floor of the state assembly.

Tennessee has an interesting variation on the
statutory default priority list that places the
physician in a powerful position. A recent Ten-
nessee court case held that despite existing cus-
tom, a patient’s next of kin is not automatically
authorized to make healthcare decisions upon
the patient’s incapacity.91 If a patient has not
appointed an agent and a court has not ap-
pointed a guardian, then the treating physician
is authorized to appoint a decision maker.92 The
statutory default list is not a mandate, only a
guideline. Physicians do not mechanically fol-
low the sequence in the statute; instead, physi-
cians must choose “an adult who has exhibited
special care and concern for the patient, who is
familiar with the patient’s personal values, who
is reasonably available, and who is willing to
serve.”93 Physicians may consider family mem-
bers or next of kin, but are not bound to do so.
They may choose any adult, as long as the per-
son satisfies the listed criteria.94 West Virginia
similarly gives attending physicians or ad-
vanced nurse practitioners discretion to select
the best qualified surrogate, even if the person
is lower in a common ranking of surrogates.95

Colorado and Hawaii have a similar varia-
tion on the default priority list, but which leaves
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the physician with less discretion than in Ten-
nessee and West Virginia. After determining that
a patient is incapacitated, the attending physi-
cian may initiate proceedings to nominate a
surrogate decision maker to act on behalf of the
patient. The physician seeks out as many inter-
ested persons as possible, including the pati-
ent’s spouse, family, and close friends.96 There
is no hierarchy. Instead, all interested parties
must meet and decide amongst themselves who
will be the decision maker. Hopefully, the group
will choose the person who is most familiar with
and most likely to honor the patient’s wishes
and values. The nominated individual is then
legally authorized to make decisions for the
patient and should make decisions based on the
substituted judgment or best interest standard.
The nominated Colorado surrogate, like default
surrogates in several other states, may elect to
withhold or withdraw artificial nourishment or
hydration only under certain conditions. Two
physicians (the attending and a second, inde-
pendent physician) must certify such care is
only “prolonging the act of dying and is unlikely
to result in the restoration of the patient to in-
dependent neurological functioning.”97 The stat-
ute requires that the healthcare facility provide
the assistance of its medical ethics committee
to any surrogate decision maker who is decid-
ing to withhold or withdraw treatment.

Finally, the Delaware Health Care Decisions
Act purports to include close friends as default
surrogates. When no family member is avail-
able, the statute authorizes “an adult who has
exhibited special care and concern for the pa-
tient, who is familiar with the patient’s personal
values and who is reasonably available” to make
medical treatments. But the statute awkwardly
authorizes a close friend only if the chancery
court appoints that person as a guardian.98 Com-
mentators often write that Delaware includes
close friends as default surrogates,99 but since
the close friend cannot be informally designated
by a careprovider, close friends are not really
part of Delaware’s default priority list.

In sum, close friend laws offer protection to
the unbefriended by expanding the categories
of authorized default surrogates. Even patients
who have no available family may have a close
friend. Still, close friend laws are of little value

to patients who do not have any known or rea-
sonably available close friends. Many times,
patients have meaningful interactions only with
careproviders. But providers are almost always
prohibited from serving as surrogates, even if
they would otherwise qualify as close friends.100

CONCLUSION

Most authors addressing the strengths and
weaknesses of existing healthcare decision-
making mechanisms for the unbefriended in-
voke the language of balance and equilibrium.
Muriel Gillick, for example, writes, “a balance
must be struck between the need to protect [the
unbefriended] from caregiver bias and institu-
tional self-interest, on the one hand, and a
stranger’s excessive distance on the other.”101

Diane Meier writes that the decision maker must
be “responsive yet independent.”102 This is an
appropriate way to frame the question. On the
one hand, we want a decision-making process
that is accessible, quick, convenient, and cost-
effective. On the other hand, we want a process
that provides the important safeguards of ex-
pertise, neutrality, and careful deliberation.103

Part 2 of this “Legal Briefings” column on
the unbefriended will begin with a discussion
of the main officially authorized decision-mak-
ing mechanism for the unbefriended: guardian-
ship. Specifically, it reviews four types of guard-
ianship: private, volunteer, public, and emer-
gency guardians. The formal court-supervised
guardianship process helps assure neutrality,
impartiality, and public accountability. But se-
rious concerns over cost, speed, competence,
and the availability of guardians have led most
commentators to view guardianship as an op-
tion of last resort. Instead, significant effort has
been devoted to the development of extrajudi-
cial mechanisms. Part 2 of this article reviews
the four main models that give decision-mak-
ing authority to attending physicians, other cli-
nicians, institutional committees, and external
committees.
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