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Legal Briefing: Unwanted Cesareans
and Obstetric Violence
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ABSTRACT
A capacitated pregnant woman has a nearly unqualified right
to refuse a cesarean section. Her right to say “no” takes precedence over clinicians’ preferences and even over clinicians’ concerns about fetal health. Leading medical societies, human rights
organizations, and appellate courts have all endorsed this principle. Nevertheless, clinicians continue to limit reproductive liberty
by forcing and coercing women to have unwanted cesareans. This
“Legal Briefing” reviews recent court cases involving this type of
obstetric violence. I have organized these court cases into the following six categories:
1. Epidemic of Unwanted Cesareans
2. Court-Ordered Cesareans
3. Physician-Coerced Cesareans
4. Physician-Ordered Cesareans
5. Cesareans for Incapacitated Patients
6. Cesareans for Patients in a Vegetative State or Who Are Brain
Dead
INTRODUCTION
This article focuses on forced cesareans, those
performed without consent and usually over the
objections of the pregnant patient. There are five
ways that clinicians can perform a cesarean without a patient’s voluntary consent. First, a clinician
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can seek a court order authorizing the procedure and
compelling a patient’s compliance. Second, a clinician can coerce a patient to consent and then perform the procedure pursuant to that (coerced) consent. Third, a clinician can just perform the procedure over a patient’s objections with warrant from
neither the court nor the patient.1 Fourth, a clinician can perform a cesarean on an incapacitated
patient with authorization from a surrogate or court.
Fifth, a clinician can perform a cesarean on a braindead or vegetative patient when required by law.
1. EPIDEMIC OF UNWANTED CESAREANS
Four million babies are born in the United States
each year.2 Two-thirds of these babies are delivered
by natural childbirth through the vaginal canal. The
remaining one-third are delivered by cesarean
section.3 In this procedure, the physician opens the
patient’s abdomen and slices through muscle, tissue, and the uterine wall to remove the baby.4
Some cesareans are necessary for the health of
the mother or baby. But the 32 percent rate is generally considered to be substantially higher than is
medical necessary or optimal.5 Expert guidance indicates that a more appropriate rate would be 19
percent.6 If that figure is correct, then 13 percent of
cesareans in the U.S. (or about 200,000 annually)
are not medically necessary. Overuse is further suggested by the enormous variability in cesarean rates,
from state to state, and even from hospital to hospital in the same city.7 Indeed, cesareans are often mo-
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tivated by nonmedical concerns such as the convenience of clinicians8 and legal concerns based in
defensive medicine.9
Admittedly, these are broad, population-level
measures. It is beyond the scope of this article to
identify or assess the appropriate specific clinical
circumstances under which clinicians should offer
or perform a cesarean. Instead, the focus of this article is on the autonomy of patients, consent, and
legal rights. Even when a cesarean is medically indicated, that is only a necessary condition, not a sufficient condition, to justify performing the procedure. In addition, a physician must ensure that the
woman wants the procedure. In short, a cesarean
must be indicated medically and by the patient’s
preference.10
A cesarean is major abdominal surgery that presents risks such as postoperative infection, surgical
injury, and potential limitations on the ability to have
future children with a vaginal birth.11 But the probability and severity of the risks are almost entirely
irrelevant to legal and ethical analysis. It is both
unethical and illegal to perform an unwanted cesarean, even when the procedure poses no physical
risks. Even when successful and beneficial, unwanted surgery remains a battery, a tortious wrong,
and a compensable legal injury.12 As the American
Congress of Obstetricians and Gynecologists (ACOG)
advises: “respect for patient autonomy supports the
concept that patients should be allowed to accept
increased levels of risk,”13 and “A decisionally capable pregnant woman’s decision to refuse medical
or surgical interventions should be respected.”14
The unwanted cesarean was discussed in the
very first issue of this journal in 1990.15 Over the
past 27 years, a substantial ethical and legal consensus has solidified: clinicians should not perform
a cesarean without the patient’s consent. For example, ACOG maintains that the physician “must
respect the patient’s autonomy . . . and not intervene against the patient’s wishes, regardless of the
consequences.”16 Moreover, this is not only a patients’ rights issue, but also a public health problem. If women cannot trust their clinician, they may
be deterred from seeking medical attention.17 As the
American Medical Association (AMA) observed,
“while the health of a few infants may be preserved
by overriding pregnant women’s decisions, the
health of a great many more may be sacrificed.”18 But
overriding pregnant women’s decisions still happens
all the time.19 Furthermore, while the topic is outside the scope of this article, many of the consented
cesareans performed are probably materially underinformed.20
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This article focuses on forced cesareans, those
performed without consent and usually over the
objections of the pregnant patient. But it is useful to
appreciate the broader context. An unwanted cesarean is just one type of “obstetric violence.”21 One
lawyer describes obstetric violence as only the “most
egregious indication in a larger underlying pattern
of disrespect and abuse” against pregnant and birthing mothers.22 Other forms of obstetric violence include: (1) physical violence, (2) disrespect, (3) lack
of confidentiality, (4) nonconsensual episiotomy,
and (5) failures of informed consent.23 This concept
of “obstetric violence” is now defined and prohibited by law in some jurisdictions.24
2. COURT-ORDERED CESAREANS
Performing a nonconsensual but court-ordered
cesarean poses the lowest legal risk to the clinician.25
If the court issues an order authorizing or compelling a cesarean, then the clinician has ex ante (before the event) permission to proceed. This used to
be standard practice. During the 1980s, courts across
the U.S. routinely granted orders authorizing cesareans and other interventions over the objections of
pregnant women.26 One report found that courts
granted 86 percent of clinicians’ petitions.27 But
while this legal logic of court-ordered cesareans remains solid, courts have become increasingly less
willing to grant such orders. As illustrated by the
cases discussed below, since 1990, the clear trend
has been against issuing such orders. Indeed, every
fully briefed appellate case has held that clinicians
may not override a woman’s right to refuse. Clinicians may not proceed without consent, even when
they have serious concerns for the fetus.
This same position is supported not only by
appellate courts, but also by leading relevant medical societies28 and human rights organizations.29 For
example, ACOG “opposes the use of coerced medical interventions for pregnant women, including the
use of the courts to mandate medical interventions
for unwilling patients.” 30 Furthermore, ACOG
“strongly discourages medical institutions from
pursuing court-ordered interventions or taking action against obstetrician-gynecologists who refuse
to perform them.”31 The AMA similarly maintains
that “judicial intervention is inappropriate when a
woman has made an informed refusal of a medical
treatment designed to benefit her fetus.”32
In re A.C. (D.C. 1990)
Perhaps the most famous of the court-ordered
cesarean cases is the 1990 District of Columbia Court
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of Appeals decision, In re A.C. The case stands as a
key development in U.S. jurisprudence, establishing the rights of informed consent and bodily integrity for pregnant women. It has been described as a
“landmark”33 and “seminal”34 case.
In June 1987, Angela Carder was pregnant when
a childhood cancer recurred.35 Clinicians at George
Washington University Hospital (GWUH) soon diagnosed her as terminally ill. To save the life of
Carder’s fetus, GWUH clinicians wanted to perform
a cesarean section. When they were unable to obtain Carder’s consent, GWUH sought an order from
the D.C. Superior Court. Heavily influenced by “important and legitimate interests in the potentiality
of human life,” the court issued the order. That same
evening, a three-judge panel of the D.C. Court of
Appeals affirmed the order.36 Clinicians then performed the cesarean, but both Carder and the fetus
died.
After the surgery, Carder’s family and the ACLU
(American Civil Liberties Union) asked the D.C.
Court of Appeals to vacate the order. While Carder’s
case was already moot, the plaintiffs wanted to eliminate the 1987 case as binding or persuasive precedent. They argued that the order violated both
Carder’s right to informed consent and her constitutional rights of privacy and bodily integrity. Rather
than just a panel of three judges, the judges of the
D.C. Court of Appeals heard the case en banc (all
eight judges), and vacated the trial court order.
The appeals court held that the trial judge had
failed to balance appropriately the rights of Carder
not to consent to the procedure against the interests
of the state. The D.C. Court of Appeals held that a
“fetus cannot have rights in this respect superior to
those of a person who has already been born.”37
Therefore, in “virtually all cases the question of what
is to be done is to be decided by the patient—the
pregnant woman—on behalf of herself and the fetus.” It must be a truly “extraordinary case” to justify overriding the patient’s wishes.
Stoners v. George Washington
University Hospital (D.C. 1990)
At the same time that the ACLU and Carder’s
parents brought the en banc D.C. Court of Appeals
case, they also filed a lawsuit against GWUH in D.C.
Superior Court, claiming: (1) deprivation of human
rights, (2) discrimination, (3) wrongful death, and
(4) malpractice.38 In November 1990, days before the
scheduled trial was to begin, the hospital settled out
of court for an undisclosed amount of money and a
promise of new hospital policies protecting the
rights of pregnant women.39 The new policy provides
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that it is “almost never” appropriate to go to court
to override a patient’s refusal.
In Re Baby Boy Doe (Ill. App. 1994)
The decision in In re A.C. has been followed by
every other appellate court to consider the same issue. For example, in 1993, an obstetrician/gynecologist at St. Joseph’s Hospital in Chicago determined
that Doe’s 35-week-old fetus was receiving insufficient oxygen. He recommended immediate delivery
by cesarean. Because of her personal religious beliefs, Doe refused. The hospital sought a court order. The trial court found that the chances of the
child surviving natural childbirth were close to zero
and that the chances of the child surviving a cesarean were close to 100 percent. Despite that dramatic
risk-benefit trade-off, the court denied the petition.
The Illinois Court of Appeals affirmed, holding that
“a mother cannot be forced to undergo a cesarean
section to benefit her viable fetus.”40
Pemberton v. Tallahassee Memorial
Regional Center (N.D. Fla. 1999)
While In re A.C. has been followed by every
appellate court, there is one outlier trial court ruling that went the other way. Laura Pemberton
planned a home birth with a midwife. However,
Pemberton later became dehydrated and went to the
emergency department at Tallahassee Memorial Regional Center (TMRC) for intravenous infusion of
fluids. At the hospital, clinicians insisted that she
have a cesarean. She refused and went back home.
But the TMRC clinicians did not give up. They
sought and obtained a state court order to bring
Pemberton back to the hospital. That order was enforced. Pemberton was taken to the hospital, where
clinicians performed a cesarean against her will.41
Pemberton later sued TMRC in federal court. But
the district court dismissed her case, finding that
the state court order was valid.42 The court held that
the state’s interest in preserving the life of an unborn child at or near birth outweighed Pemberton’s
constitutional interest in bodily integrity.43 There
was a roughly 5 percent risk that Pemberton’s fetus
would die during vaginal delivery due to uterine
rupture. The court held that the cesarean was medically necessary to avoid this risk.
Notably, the court tried to reconcile its holding
with In re A.C. In that case, the D.C. Court of Appeals did not grant pregnant women an absolute right
to refuse a cesarean. Instead, it held only that in “virtually all cases” must clinicians adhere to the patient’s desires. In other words, In re A.C. left open the
possibility that the patient’s interest in bodily in-
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tegrity could yield to a more compelling countervailing interest in an “extremely rare and truly exceptional case.” The Pemberton court then held that
this was just such a case.44
Burton v. Florida (Fla. App. 2010)
The significance of Pemberton is largely diminished by another Florida case, involving the same
hospital, that is both more recent and issued by an
appellate court. In March 2009, Samantha Burton
went to Tallahassee Memorial Hospital (TMH). Clinicians there sought and obtained a court order from
the Leon County Circuit Court that required Burton
to undergo “any and all medical treatment” that
TMH clinicians deemed necessary.45 Pursuant to the
order, TMH clinicians confined Burton and performed a cesarean.
Like the plaintiffs in In re A.C. and Pemberton,
Burton challenged the trial court order after it had
already been implemented.46 And like the D.C. Court
of Appeals, the Florida Court of Appeals reversed
the trial court’s order. It held that the trial court did
not apply the appropriate test. Not only must the
state establish a compelling state interest to override a pregnant patient’s right to determine her
course of medical treatment, but also the state must
then show that the method for pursuing that compelling state interest is narrowly tailored in the least
intrusive manner possible to safeguard the rights of
the pregnant woman. That is such a demanding test
that judges and legal scholars often describe it as
“strict in theory, fatal in fact.”47 Applying these constitutional law principles to the cesarean situation,
a justifiable forced intervention would have to entail: (1) extreme fetal risk, (2) very low maternal risk,
and (3) minimal bodily invasion. An unwanted cesarean may sometimes satisfy the first two conditions, but will never satisfy the third.
3. PHYSICIAN-COERCED CESAREANS
Court-ordered cesareans are now less
common.48 Presumably, because courts are less likely
to issue such orders, clinicians are less likely to seek
them. Today, most court cases challenge clinicans
who administer cesareans with coerced consent. Clinicians are reluctant to perform a cesarean over a
patient’s objections. So, they try to get the patient’s
permission. Most women consent to the clinician’s
recommendations. For the few who refuse, it is appropriate for the clinician to provide “directive
counseling,”49 by making strong recommendations,
using persuasion, and even getting the endorsement
of a second clinician.50 As Nelson and Milliken note,
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“Neither the principle of patient’s autonomy nor the
doctrine of informed consent requires physicians to
accept a patient’s refusal passively and without inquiry, protest, or argument.”51
But some physicians go beyond persuasion to
employ manipulation and coercion.52 This takes
various forms, including: (1) magnifying estimates
of risk, (2) exaggerating benefits, (3) demeaning the
woman, (4) threatening to withhold care, and (5)
asserting that the woman’s decision makes her a bad
parent. Many clinicians also threaten (6) to get a
court order or (7) to report the woman to Child Protective Services.53 In short, while motivated by concerns for fetal health, some clinicians use threats or
deception to “convince” the patient to change her
mind.54
Manipulation and coercion are ethically and
legally illegitimate. ACOG advises: “obstetriciangynecologists are discouraged in the strongest possible terms from the use of duress, manipulation,
coercion, physical force, or threats, including threats
to involve the courts or child protective services, to
motivate women toward a specific clinical
decision.”55 Legally, consent obtained through coercion or duress is invalid. But translating this right
into a remedy has proven challenging.
Goodall v. Comprehensive Woman’s
Health Center (M.D. Fla. 2014)
In July 2014, Jennifer Goodall had already had
three cesareans. But she wanted to have a trial of
labor and attempt delivering her fourth baby vaginally. The hospital would have none of it. Bayfront
Health Port Charlotte informed Goodall that it intended to report her to Child and Family Services
and to seek a court order to perform a cesarean.56 A
hand-delivered letter stated that the hospital’s ethics committee had reviewed her case, and that the
hospital intended to (1) “contact the Department of
Children and Family Services about [Ms Goodall’s]
refusal to undergo a Cesarean section,” (2) “begin a
process for an Expedited Judicial Intervention Concerning Medical Treatment Procedures . . . relating
to the delivery of [her] child,” and (3) perform a cesarean section “with or without [Ms. Goodall’s] consent” in the event that she presented to the hospital
in labor.57
Goodall sought a temporary restraining order to
prevent the hospital from carrying out these
threats.58 But the court denied her motion, explaining that Goodall had “no right to compel a physician or medical facility to perform a medical procedure in the manner she wishes against their best
medical judgment.” Capitulating, Goodall then de-
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livered her baby by cesarean. She voluntarily dismissed the lawsuit a few days later.59
Mitchell v. Brooks (Augusta County, Va. 2015)
In Virginia, physician Mark Brooks threatened
to call a judge and Child Protective Services unless
Michelle Mitchell consented to a cesarean.60 Mitchell
acquiesced, and Brooks performed the cesarean.
Mitchell later sued for battery, arguing that her consent was invalid, because it was made under duress. In November 2015, a jury found in favor of
Brooks.61 Mitchell sought appellate review. But, in
April 2017, the Virginia Supreme Court declined to
hear the case.
Switzer v. Rezvina (N.J. Superior Court 2015)
Like Goodall and Mitchell, Lindsay Switzer also
signed a cesarean consent form. But her consent was
not free and voluntary. Physician Natalia Rezvina
misrepresented the risks. Rezvina threatened to call
the “legal people,” including a magistrate, to compel the surgery. Rezvina even alluded to a possible
removal of Switzer’s older child by Child Welfare
Services. Faced with all these threats and misrepresentations, Switzer finally signed the consent form.
In 2014, Switzer, herself an attorney, filed a lawsuit
for battery, negligence, and intentional infliction of
emotional distress. The case settled for an undisclosed sum in 2015.62
Murphy v. El Paso Health System (Tex. 2017)
In 2004, a teenaged mother was reluctant to have
a cesarean and was apparently concerned that her
physician was pushing for one. Murphy, a nurse
anesthetist, encouraged the patient to ask questions
before signing the consent form. When the physician next spoke to the patient, Murphy was in the
hallway. When the physician emerged from the patient’s room, he was angry that Murphy had (he
thought) tried to discourage the patient from consenting. The physician told Murphy that he told the
patient if she wanted a “brain dead or dead baby” it
would not be his fault, but hers. The patient apparently consented to the cesarean during that encounter.
Murphy filed a report with the hospital’s ethics
and compliance manager, alleging that the physician did not get the teenaged patient’s informed consent. Murphy was terminated almost immediately.
She then successfully sued the health system for
wrongful retaliation. A jury awarded Murphy over
$600,000. That verdict was upheld by the Texas
Court of Appeals.63 But in April 2017, the Texas Supreme Court ruled that only violations reported in
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good faith are protected. Since Murphy was not in
the room when the patient consented, she could not
have had a “reasonable belief” that the physician’s
conduct violated the law.64 Instead, her report was
based on mere conjecture and surmise. The physician’s admitted use of charged language does not
necessarily imply that he did not obtain the patient’s informed consent. This holding may be good
policy. The law should protect patient safety whistleblowers. But to avoid disruptive and unnecessary
investigations, whistleblowers must base their reports on reasonable evidence.65
4. PHYSICIAN-ORDERED CESAREANS
Clinicians usually want some authorization to
perform a cesarean. If they cannot get that authorization from a court, then they try to get it from the
patient. Nevertheless, clinicians sometimes proceed
to perform a cesarean with no authorization whatsoever.
Cooper v. Lankenau Hospital (Pa. Super. 2012)
In 2001, while 27 weeks pregnant, Denise Cooper fell down some stairs. At the hospital, clinicians
recommended a cesarean. Cooper, who was a pediatric cardiology anesthesiologist, refused to consent.
Clinicians performed the cesarean anyway. Cooper
sued for battery. However, she lost, because the jury
apparently believed the hospital’s evidence that
Cooper ultimately did consent. Cooper appealed,
arguing that the jury was not properly instructed.
But she lost the appeal too.66 The Pennsylvania Supreme Court held that a plaintiff in a medical battery case need not prove that the defendant surgeon
performed the unauthorized operation with any intent to harm the patient. It is sufficient for the plaintiff to establish that the “touching” was intentional
and not consented to. The court held that jury charge
accurately conveyed those concepts.
Dray v. Staten Island University Hospital
(N.Y. Supreme Court 2017)
In July 2011, Rinat Dray had already had two
children by cesarean. She planned her third to be a
vaginal birth after cesarean (VBAC) at Staten Island
University Hospital (SIUH). Yet, after several hours
of labor, the physician said, “I don’t think it’s going
to be natural. I don’t have all day for you.” Dray
begged the physician not to perform a cesarean.
However, the physician determined that the fetus
was at risk and that the benefits of cesarean outweighed the risks. The physician explored obtaining a court order, but never made a formal request.67
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Instead, he proceeded to perform the cesarean, noting in Dray’s chart, “The woman has decisional capacity. I have decided to override her refusal to have
a c-section.”68
In January 2014, Dray sued for negligence, malpractice, lack of informed consent, and other causes
of action. However, in orders issued in May 2015
and October 2015, the trial court denied nearly all
of Dray’s claims. 69 Despite what she named her
claims, the court held that, at bottom, she was alleging battery. Those claims were time barred, because
the New York statute of limitations for battery is only
one year. Those orders are on appeal.70 But the case
is moving forward.71 The trial court allowed a separate claim, that SIUH was negligent for not offering
an ethics consult or a patient advocate. Of course,
Dray must prove not only that the hospital had a
legal duty to offer those services, but also that their
intervention would have changed the result.

for battery in April 2015.74 Abbassi argued that this
was a medical malpractice claim subject to California’s shorter statute of limitations. But in June 2016,
the Los Angeles Superior Court ruled that this was
intentional, not negligent, conduct. Therefore, the
longer statute of limitations for battery applied.75
Finally, in 2012, a Chicago jury awarded Catherine Skol $1.4 million.76 In 2008, physician Scott
Pierce had delivered Skol’s baby in a violent and
rough manner. For example, he chastised Skol for
not calling first and denied her pain medication because he was angry. He allegedly told a nurse that
Skol deserved the pain because she had not called
ahead: “Sometimes pain is the best teacher.” Notably, not only did Pierce lose the lawsuit, but he was
also disciplined by the Illinois Medical Board.77

Other Unwanted Treatment Cases
While the outcomes in Cooper and Dray appear
to suggest that it is difficult to successfully litigate a
case of unwanted treatment, the obstacles in those
cases are specific to their unique facts. Cooper’s jury
believed that she eventually consented. Dray filed
her lawsuit after the statute of limitations. Indeed, a
broader examination of just three other recent unwanted treatment cases in the birthing context shows
that patients can and do succeed. While these three
cases did not involve cesareans, they are similar and
instructive.
In August 2016, an Alabama jury awarded Caroline Malatesta $16 million for nonconsensual procedures that clinicians administered during the birth
of her baby.72 Clinicians forcefully put Malatesta into
an uncomfortable position, wrestling her onto her
back and holding her baby’s head inside her body
for six minutes until the physician arrived. When
she protested, the physician responded: “Listen, I
am the expert here.” The verdict consisted of $10
million compensatory damages for nerve damage
and $1 million loss of consortium for Malatesta’s
husband. It also included $5 million for punitive
damages for reckless fraudulent promotional material. Malatesta had specifically chosen that hospital
because it advertised itself as a place that would
accommodate mothers who wanted natural birth.
In January 2017, Kimberly Turbin settled a case
that she brought against physician Alex Abbassi. In
May 2013, Turbin was vaginally delivering her baby
when Abbassi performed an episiotomy against her
express wishes. A disturbing video of the encounter is available on YouTube.73 Turbin filed a lawsuit

All of the above cases, with the possible exception of In re A.C., involved patients with decisionmaking capacity. Administering treatment over the
objections of a capacitated patient is illegitimate
hard/strong paternalism. In contrast, overriding an
incapacitated patient’s refusal is often ethically and
legally justified soft/weak paternalism.78 While the
incidence of court orders for capacitated patients
may be decreasing, the orders appropriately continue
for mentally ill or decisionally impaired patients.79
Several recent court cases from the United Kingdom have authorized clinicians to perform a cesarean on a patient who was incapacitated by mental
illness. In 2012, Italian Alessandra Pacchieri was
traveling in the U.K. while 39 weeks pregnant.
Pacchieri had mental health problems, and during
her visit suffered a schizophrenic episode, psychotic
in nature. The Court of Protection ordered that clinicians could perform a cesarean without her
consent.80 In 2014, another U.K. court similarly ordered a cesarean for an incapacitated woman with
bipolar affective disorder.81
In 2016, U.K. courts ordered a cesarean for at
least two more mentally disabled women. In the first,
the incapacitated woman was suffering from a drugrelated psychosis. While she wanted to have her
baby as naturally as possible, the court ruled that a
caesarean section could be performed if specialists
thought it necessary for the safety of mother and
baby. The judge said he would not “micro-manage”
the birth and was giving her doctors power to make
decisions. The judge would not authorize the use of
handcuffs or leg straps—as called for by her doctors
in a possible care plan—but approved the use of

5. CESAREANS FOR
INCAPACITATED PATIENTS
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“chemical restraint” if her doctors thought it proportionate and necessary.82 In the second 2016 case,
the court ruled that clinicians could perform a cesarean section on a pregnant woman with learning
difficulties who wanted to give birth naturally at
home. Despite her contrary expressed preferences,
the judge concluded that a cesarean would be in the
woman’s best interests.83
An earlier appellate U.K. court-ordered cesarean case is particularly well reasoned.84 There, the
patient consented to the cesarean, but was ruled incapacitated because of her irrational fear of needles,
preventing anesthesia. The court provided 10 points
of guidance on when the medical profession should
seek judicial intervention. Among these points, the
court noted that it is “unlikely to entertain an application . . . unless the capacity of the patient . . . is in
issue.”
6. CESAREANS FOR PATIENTS IN A
VEGETATIVE STATE OR WHO ARE
BRAIN DEAD
A final category of unwanted cesareans concerns
patients who are in a persistent vegetative state or
who are brain dead. Laws in many states require
that clinicians continue life-sustaining or organ-sustaining treatment if a fetus can be delivered.85 For
example, in Georgia, in June 1986, Donna Piazzi was
found comatose from a drug overdose in a restaurant rest room. She was soon diagnosed as brain
dead. But she was 21 weeks pregnant. Piazzi’s husband asked University Hospital to withdraw life-sustaining treatment. But an Augusta County, Georgia,
judge ordered the hospital to continue treatment
until the baby could be delivered by cesarean. Six
weeks later a baby boy was delivered, and Piazzi’s
life support was turned off. The baby survived one
day.86
States take four different approaches to the effect of an advance directive if a patient is pregnant.
Depending on the jurisdiction, the woman’s advance
directive will have: (1) no effect; (2) no effect, if it is
probable that the fetus will develop to live birth; (3)
no effect, if the fetus is viable; and (4) no effect, unless rebutted by the patient’s instructions.
Some of these limitations apply whether the
woman is alive or dead. For example, in May 2017,
Nevada amended its Determination of Death Act to
prohibit withdrawal of organ-sustaining treatment
from a person who is determined to be brain dead,
if that person is pregnant and it is probable that the
pregnancy will result in a live birth with continued
use of life-sustaining treatment.87
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In contrast, Texas law requires continued treatment only if the woman is still alive.88 This was
tested in a high-profile case. On 26 November 2013,
33-year-old Marlise Muñoz apparently suffered a
fatal pulmonary embolism. She was found by her
husband, Erick Muñoz, unconscious on their kitchen
floor. She had lain there, not breathing, for some
minutes. She was taken to nearby John Peter Smith
Hospital, where doctors put her on a ventilator and
restored a heartbeat. But doctors soon determined
that Muñoz was brain dead.89 Her husband asked that
physicians stop physiological support. But the hospital staff refused. At the time, Muñoz was 14 weeks
pregnant. The hospital’s position was that it had no
choice but to maintain her body artificially. Texas
law, hospital officials said, does not permit removing organ-sustaining treatment from a woman who
is pregnant. Indeed, the Texas Advance Directives
Act provides that “a person may not withdraw or
withhold life-sustaining treatment under this subchapter from a pregnant patient.”90
But the Texas law, like similar laws in other
states, is almost always applied when the woman is
incapacitated and terminally or irreversibly ill. It
does not apply to a pregnant patient who has died.
The Texas Advance Directives Act defines “life-sustaining treatment” as that which “sustains the life
of a patient and without which the patient will
die.”91 Because Muñoz had died, neither cardiopulmonary nor any other form of support was or could
be “life-sustaining.” New 2017 legislation in Texas
aims to require treatment of even dead pregnant
women.92 But at the time of the Muñoz case, the plain
language of the law required only that a living pregnant woman be kept alive.93
Erick Muñoz filed a lawsuit charging the hospital with “cruel and obscene mutilation of a deceased
body.”94 The court held that the Texas Advance Directives Act did not apply to Marlise Muñoz because
she was dead.95 Two days later (exactly two months
after Muñoz’s hospital admission), the hospital followed the court’s order and stopped physiological
support.96
All these different types of limitations remain
controversial and problematic for incapacitated
pregnant patients. Lawsuits in Washington State and
North Dakota have challenged similar statutes as
unconstitutional, in that they impose undue burdens
on the right to terminate pregnancy, deprive women
of liberty without due process, and discriminate on
the basis of gender, in violation of the equal protection guarantee.97 But those cases were brought by
healthy, nonpregnant women. They were not “ripe”
for adjudication, because there was not yet a live
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case or controversy.98 In short, the status of these
statutory limitations on the rights of incapacitated
pregnant women to refuse life-sustaining treatment
(through an advance directive or surrogate) remains
ethically and constitutionally uncertain.
CONCLUSION
A woman’s right to refuse a cesarean is clearly
established in both appellate court opinions and
codes of medical ethics. However, that right too often remains just theoretical. It has been difficult to
translate this right into remedy.99 Tort liability is only
one tool for protecting patient safety and patient
rights, but it is not working so well here. “Attorneys
cannot be expected to mount cases without both
clear precedent and the prospect of adequate
reimbursement.”100 The precedent is very clear. But
the prospect of money damages is not.101 The cases
discussed above are only the tip of a deep iceberg of
other cases that exist “below the surface,” never
filed. To adequately protect against unwanted cesarean, we may need not only better training and
institutional policies, but also new statutory legal
theories.102
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