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ABSTRACT
One response to the chronic shortage of organs for transplant in the United States has been the passage of laws establishing first-person authorization for donation of organs, providing legal grounds for the retrieval of organs and tissues from registered
donors, even over the objections of their next of kin. The ethical
justification for first-person authorization is that it is a matter of
respecting the donor’s wishes. The objection of some next of kin
may be that the donor would not have wished for his or her loved
ones to have their preferences overridden, had they considered
that possibility. This article examines the basis of the conflict and
suggests a remedy grounded in the provision of donor-intent options that have the ability to clarify the donor’s wishes.
TRAGEDY
Two related tragedies unfolded in the summer
of 2013. The first tragedy was of an all too common
kind—a 21-year-old male riding home from work
on his bicycle was struck by a car. He suffered major head trauma and was declared brain dead the
following day. The second tragedy was of a far less
common kind. When the family of the cyclist was
informed that he had registered as an organ donor
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while applying for his driver’s license several
months before, they were caught off guard. He hadn’t
mentioned it to them, and they did not wish for his
organs to be removed. Representatives of Lifeline of
Ohio, the regional organ procurement organization
(OPO), explained that the objections of the family
carried no legal force and made clear that they intended to proceed with organ retrieval.
Eventually the case wound up in court, where a
judge sided with Lifeline of Ohio, which had argued
that the law prevented anyone other than the donor
from amending or revoking a person’s status as an
organ donor. In response, the young man’s family
argued that he must not have fully understood the
choice that he had made. In the end, the family was
left feeling anger and frustration, while those involved in organ procurement were left with the
emotional burden of knowing that they had forced
an outcome on a family who were already experiencing a deep sense of loss and powerlessness.1
FIRST-PERSON AUTHORIZATION
The staff of the OPO was correct about the law.
Ohio, like all other states in the U.S., has adopted a
law that establishes first-person authorization (FPA)
for organ donation.2 This law is based on the revised
2006 Uniform Anatomical Gift Act (UAGA). A
greater emphasis on first-person authorization was
a major focus of the 2006 UAGA.3 In brief, the pur-
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pose of FPA is to provide legal grounds for OPOs to
follow through on organ retrieval from registered
donors over the objections of the donor’s next of kin;
something that occurs in less than 10 percent of
cases.4
The term “authorization” was intentionally chosen by advocates of FPA to distinguish and distance
it from the notion of informed consent.5 FPA is understood as a form of simple consent, which does
not include an expectation that those who seek consent bear an obligation to provide information or
assess the donor’s understanding.6 Advocates for
FPA argue that authorization for postmortem organ
donation is more akin to gift giving than it is to agreeing to medical treatment. While informed consent
would be required for medical treatment, simple
consent is sufficient for giving a gift or making a
donation, since we do not ordinarily assume that
there is any duty to provide information to those
who wish to give us a gift.
Yet it may be argued that we do have an ethical
duty to inform people who express a desire to give
us a gift if we can reasonably anticipate the kind of
conflict with loved ones to which FPA policies have
sometimes led. At the least, most would agree that
organizations actively requesting gifts (as OPOs do)
behave more ethically when they provide information to avoid or mitigate these conflicts. Furthermore,
given that it frequently has been argued that FPA is
grounded in the ethical principle of respect for a
donor’s autonomy,7 questions may be raised about
whether one could be properly described as respecting the autonomy of another while simultaneously
maintaining a system in which the meaning of a
person’s choices are often unclear and sometimes
counterintuitive.
There is plenty of evidence that the organ donation system in the U.S. is poorly understood by the
general population.8 The information provided in
printed materials and on websites of OPOs tend to
emphasize that there are a number of “myths” and
misconceptions that surround organ donation.9
Among the misconceptions noted are the belief that
many religions frown upon or forbid donation, a fear
that physicians will not work as hard to save patients who are registered as organ donors, and the
concern that families of donors may have to pay for
the cost of organ retrieval. Research indicates that
many people are unaware or confused about the
number and specific types of organs or tissues that
may be used, and about the rights (or lack thereof)
of the family.10 In addition, while OPOs may not
consider postmortem organ donation a form of medical treatment that is subject to the requirement of
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informed consent, the average person may assume
otherwise, given that organ retrieval takes place in
a healthcare facility and is performed by trained and
licensed healthcare professionals.11 Confusion is also
engendered by the inconsistent practices of various
OPOs, as some are much more likely to enforce FPA
than others.12
Still other misunderstandings are plausible and
even probable. For instance, some people might assume that if they do not register as a donor, or if
they revoke their designation as a donor, it is the
same as declaring their wish to not become a donor
and that their organs will never be removed for transplant. But to legally establish a means to prevent
the retrieval of one’s organs and tissues after death,
one must create one’s own “I do not want to be a
donor” document.13 The lack of a donor card or absence from a donor registry is not understood as a
refusal to donate. It is understood as not making a
choice one way or another, leaving it up to one’s
next of kin to decide whether or not one’s organs or
tissues will be donated.14
Likewise, those who have previously agreed to
have the donor symbol on their driver’s license may
believe that asking for the symbol to be removed
from a subsequent license is the same as revoking
their authorization to donate, but it may not be.15
Their names may remain on the donor list unless or
until they officially revoke their donor designation,
following a process laid out under state law. Even
when persons do officially revoke their status as a
donor they do not become registered as someone
who does not want to donate. They are regarded only
as persons who have not expressed a preference, and
their loved ones will be consulted about donation if
there is a possibility of retrieving usable organs or
tissues.16
MAKE IT PLAIN
The ethical justification for FPA for donation is
grounded in the principle of respect for autonomy,
which affirms the right of self-determination. In
plain language, FPA is the assertion that we ought
to do what the “donor” wanted. Yet if the donor did
not understand the terms of the agreement,17 or was
unaware of other options or how to avail himself or
herself of them, then it becomes less certain that
donation was what the individual wanted or would
have wanted, had he or she understood better or had
been more aware of the various options available.
As Dale Gardiner has argued, donor registration
under such conditions is more like expressing a wish
than giving consent. As he notes, we often have
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multiple wishes, not all of which are compatible.
Unless some attempt is made to examine and weigh
one’s options, it may not be legitimate to consider a
choice to become a donor as the act of an autonomous will.18 If it is not the act of an autonomous
will, then the justification for considering donor registration as a legitimate expression of the right of
self-determination is called into question.
In light of the likelihood of various misunderstandings, some have suggested that the informed
consent standard be applied.19 However, implementing a system of informed consent could be problematic in at least two ways.20 First, it could generate
extended debate over the nature and extent of the
information required for adequate consent, and debate over how, when, and by whom the information
should be conveyed. Second, it could be difficult to
implement use of the informed consent standard
under the current system of donor recruitment without risking a substantial negative impact on the number of persons who would agree to become a registered donor. The negative impact would not necessarily result from the content of the information provided, but from the extra time involved. As it stands,
most decisions about becoming an organ donor in
the U.S. take place in the context of an application
for or renewal of a driver’s license, a process most
people prefer to keep as brief as possible.21 Many
might also be discouraged by the extra time it would
take if an online registry required them to show they
understood key information about donation before
it allowed them to register.
There is, however, a way to address the potential for confusion in recruiting donors without requiring the adoption of full informed consent. It is,
quite simply, to make the commitment to donate as
first-person consent explicit by offering other options, set forth in plain language. In a system in
which one may choose between registering as an
organ donor, registering a refusal to be an organ donor, or registering a desire to leave the decision up
to one’s next of kin, FPA would rest on a much stronger ethical foundation.
Such a system is already in place in the Netherlands. In the Netherlands, persons are offered four
options:
• I want my organs and tissues to be used for transplantation.
• I do not want my organs and tissues to be used
for transplantation.
• I wish to leave the decision to my family and
possible partner.
• I am authorizing this [specific] person to make
the decision.22

The Journal of Clinical Ethics

305

By offering the option to refuse and the opportunity
for individuals to delegate the decision to others,23
the Dutch system demonstrates a strong commitment
to the ethical principle of respect for autonomy.
The implementation in the U.S. of a donor registration system that includes three or more options
would require changes to state laws and the creation
of registries that record choices other than a simple
willingness to be a donor. Yet it would not entail a
challenge to the understanding of organ donation
as a gift or require more than simple amendments to
the existing UAGA. The increased clarity about the
meaning of one’s choices might also increase trust
in OPOs by providing greater transparency, which
demonstrates respect for donors as decision makers.24 Above all, while it would not eliminate all
objections by next of kin when families are informed
that a loved one is a registered organ donor, it should
reduce the number and intensity of objections and
provide a much more robust ethical foundation for
proceeding with organ retrieval over objections by
next of kin.
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